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MESSAGE
It gives me immense pleasure and indeed a sense

of

satisfaction and pride to launch Volume 1 of Journal
based on the theme of ‘Property Law’.
This journal is an extension of ‘National Conference
on Property Law’ which was organised on 26th and 27th
June 2015 at Bhopal (M.P.). It was an initiative on my
firm’s account in order to share and enhance the
knowledge of budding lawyers and give them an
insight over practical difficulties faced in property
matters. In the ever changing legal scenario, it is not only necessary for students to
imbibe knowledge of existing law but it becomes equally essential for them to gain
practical experience in order to achieve success in legal profession, I hope that budding
lawyers and professionals would take benefit of this journal.
I extend my heartfelt gratitude to Justice Mr. Chandresh Bhushan, Mr. K.D. Khan,
Mr. Jamie Maslen, Mr. Daniel Brugger, Mr. Khalil Ullah Khan, Mr. Abhimanyu Khurana,
Sr. Margaret Mary, Fr. George Kutty, Mr. Rajesh Giri and Mr. Dharmesh Mahnot for their
sincere and grateful presence during the conference and assistance in fulfilling objective
of this conference by enlightening students from legal fraternity.
Further, I also thank all the professionals and students for being a part of this conference
and I wish them all the best for all their future endeavors.
I am honoured to dedicate this journal to my grandmother Late Shrimati Prem Kumari
Banthia under whose blessings and constant support, I have been able to attain a
respectable position in legal fraternity.
Mr. Neelesh Banthia
Managing  Partner
Banthia & Co. Advocates
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EDITORIAL
Dear Readers,
It gives us immense pleasure to present to you the first volume of the BANTHIA
& CO. ADVOCATES JOURNAL ON THE THEME OF PROPERTY LAW. This law
conference was an initiative on our part to bring together academicians, professionals and
students on a single platform for thought provoking discussions and analysis on the
changing trends in the field of Property Law.
Our vision is to make this journal an invaluable resource of legal information
which would help build a fair and equitable regime in the extensive field of Property
management and to study the dynamic confluence of the academic and the transactional
world presented by the Property Laws and to make students and all other participants
understand the practical application of the same in our day to day life.
Based on this foundation of study and research, Banthia & Co. Advocates
launches this journal to document important views and significant studies for further
advanced research into the growing field of property.
The current volume highlights an interesting perspective on Scope of Public Trust
Doctrine, Adversity of adverse possession and Right to fair compensation for land
acquisition and other land schemes in international scenario.
This volume offers snapshots of the legal developments in the field of property
law in the past few years. We are fortunate to have the opportunity to publish contribution
from one of our guest authors in this volume.
We thank all authors for their contribution to this Volume and look forward to
their continuous association with us in future.
Regards
Editorial Board
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LAND ACQUISITION IN INDIA  AN OVERVIEW
MR. DANIEL BRUGGER
[Mr. Daniel Brugger works as a Supreme Court Clerk in Switzerland. As a part of Civil
Service, he is the legal advisor of Ekta Parishad in Bhopal.]

This paper was prepared for the National Conference on Property Law held on
June, 26th and 27th 2015 in Bhopal, Madhya Pradesh (India). The goal of the paper is to
give an overview of land acquisition legislation in India as per June 2015. Firstly, the
paper explains the legislative history of different Acts and ordinances governing land
acquisition in India (see section I). Secondly, it covers new legislation on land acquisition
(see section II and III) and thirdly, it compares the different provisions (see section II.D
and III.D).
PAST AND CURRENT LEGISLATION
Before 2014, the acquisition of land in India was governed by the old colonial
Land Acquisition Act 1894 (hereafter “LA Act, 1894”). Since January 2014, land
acquisition has been governed by The Right to Fair Compensation and Transparency in
Land Acquisition, Rehabilitation and Resettlement Act, 2013 (hereafter “LARR Act,
2013”). This Act was enacted by the previous United Progressive Alliance (UPA)
government. On December 31, 2014, the newly established National Democratic Alliance
(NDA), under Prime Minister Narendra Modi, passed an ordinance with an official
mandate to "meet the twin objectives of farmer welfare; along with expeditiously meeting
the strategic and developmental needs of the country". The Right to Fair Compensation
and Transparency in Land Acquisition, Rehabilitation and Resettlement
(Amendment) Ordinance, 2014 was introduced by the NDA as a remediate correction
of the LARR Act, 2013 as the new government considered the 2013 Act too restrictive.1
On February 24, 2015, the Minister for Rural Development, Mr. Birender Singh,
1http://www.prsindia.org/billtrack/therighttofaircompensationandtransparencyinlandacquisition
rehabilitationandresettlementamendmentordinance20143593/
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introduced “The Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement (Amendment) Bill, 2015” in the Lok Sabha (House of
the People). The government passed the Land Acquisition Amendment Bill in Lok Sabha
on March 10, 2015. However, it could not be passed by the Rajya Sabha (Council of
States) and it remains pending in that House.
On April 3, 2015, another ordinance was promulgated, incorporating the
amendments of the aforementioned bill made by the House of the People: “The Right to
Fair Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement (Amendment) Ordinance, 2015”.2
On May 11, 2015 “The Right to Fair Compensation and Transparency in
Land Acquisition, Rehabilitation and Resettlement (Second Amendment) Bill,
2015”was introduced in the Lok Sabha by the Minister for Rural Development, Mr.
Birender Singh. The House of the People referred it to the Joint Committee of the House.
On May 30, 2015, the President of India promulgated the “Right to Fair Compensation
and Transparency in Land Acquisition, Rehabilitation and Resettlement
(Amendment) Second Ordinance 2015” (hereafter “RFCTLARR (Amendment)
Ordinance”). This repromulgated ordinance replaces the Right to Fair Compensation
and Transparency in Land Acquisition, Rehabilitation and Resettlement (Amendment)
Ordinance 2015, which was set to lapse on 3 June 2015.3
WHAT ARE THE RULES OF THE LARR ACT, 2013?

A. Why is there a need for a new Act?
It was the opinion across the social and political system that the LA Act, 1894
suffered from various shortcomings including4:

2 http://www.prsindia.org/billtrack/laar3731/
3http://onelawstreet.com/2015/06/landacquisitionordinancerepromulgatedasamendmentbilllieswith
jointparlcommittee/
4 LIVEMINT, All you wanted to know about new land acquisition Bill,
http://www.livemint.com/Politics/FXZ9CrJApxRowyzLd8mb2O/Allyouwantedtoknowaboutnew
landacquisitionBill.html, Why is there a need for a new Bill?
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Forced acquisitions: Under the LA Act, 1894, land acquisitions could be carried
out regardless of how it affected the land owner.



Resettlement and rehabilitation: The LA Act, 1894 did not had any provisions
relating to the resettlement and rehabilitation of those displaced by the
acquisition.



Urgency clause: The urgency clause was among the most criticized sections of
the LA Act, 1894. The Act didn’t define what constituted an ‘urgent need’,
therefore it was left to the discretion of the acquiring authority and as a result,
almost all acquisitions under the Act invoked the urgency clause.



Low compensation: The prevailing circle rates established the amount of
compensation paid for land acquisitions. Circle rates are decided by government
authorities and are used for determining duty/tax imposed when registering the
saledeed of a property.5 The government revises these rates every seven years.6
The use of circle rates resulted in compensation being paid which was far below
the market value of the property.7



No safeguards: The Act offered no effective appeal mechanism to stop the
process of the acquisition.



Litigation: Due to the shortcomings of the Act, acquisitions have been challenged
which has resulted in the stalling of legitimate infrastructure projects.

B. When is the LARR Act, 2013 applicable?
The Act becomes applicable when:


The government acquires land for its own use, including land for Public sector
undertakings; and



The government acquires land in order to transfer it to a private company for a
stated public purpose.

Section 105.1 of the Act states that it does not apply to the list of enactments specified in
5 SINGH RAM, Litigation over Eminent Domain Compensation, Working paper, September 2013,
International Growth Centre, http://www.theigc.org/wpcontent/uploads/2014/09/Singh2013Working
Paper.pdf, 3 – 4.
6 SINGH (fn 6), 4.
7 SINGH (fn 6), 4.
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the Fourth Schedule such as the Railways Act, the Land Acquisition (Mines) Act or the
National Highways Act. This means that land acquired under these 13 Acts continue
without change. However, the LARR Act, 2013 required that the compensation,
rehabilitation, and resettlement provisions of these listed Acts should be brought in line
with the LARR Act, 2013, within a year of its enactment (by January 1, 2015).
C. What are the key features of the LARR Act, 2013?
1.

Consent
When the government declares a public purpose and controls the land directly, the

consent of the land owner is not required (section 2.1). However, when the government
acquires the land for private companies or public private partnerships, consent needs
to be obtained from the affected families. This ensures that no forcible acquisition can
take place.8 The specific consent requirements are explained below:


Acquisition for a private company: prior consent of at least 80% of the affected
families is required (section 2.2.b.i).



Acquisition for a public private partnership: prior consent of at least 70% is
required (section 2.2.b.ii). In cases of publicprivate partnership projects consent
has been reduced from 80% to 70% to address investor concerns.9

2. Social Impact Assessment
Given the social and environmental damaging legacy of the mining industry, the
LARR Act, 2013 mandates that an independent Social Impact Assessment (SIA) study
is required for all proposed projects. The LARR Act, 2013 requires an SIA study to be
conducted for every acquisition of land. There is no minimum threshold for the land to
be acquired (section 4.1). However, there are two exceptions:


In cases of urgency as outlined in sections 9 and 40; and



For irrigation projects where an Environmental Impact Assessment is required.10

8 LIVEMINT (fn 5), What are the highlights of the new Bill?
9 LIVEMINT (fn 5), How are investor concerns addressed?
10 GHOSE JOYITA, PRS Legislative Research, Comparison between LARR Act. 2013, Ordinance/LARR
(Amendment Bill/ Bill as passed by Lok Sabha, March 2015,
10

The government has developed the SIA study in consultation with the Gram Sabha in
rural areas (and with equivalent bodies in urban areas).11 As stated in section 4.4, the
SIA report requires, among other matters, the following:


Assessment of the proposed public purpose;



Estimation of affected families and the number of the affected families which are
likely to be displaced;



Extent of lands, etc. likely to be affected by the proposed acquisition;



Whether the proposed land for acquisition is the absolute bareminimum needed
for the project;



Examination of alternative land which has been considered and found not
feasible; and


3.

A study of the social impacts in contrast to the benefits of the project.

Compensation
Compensation is calculated in accordance with the market value of the land and the

value of assets attached to that land. The market value of the land is determined using the
section 26 methods. Therefore, the market value will be the higher of:


The minimum land value in the Indian Stamp Act, 1899 or



The average value of the top 50% of reported sale prices during the preceding
three years for similar land types.

Once the market value is calculated, it is multiplied up to a factor of 2 depending on
the distance between the project and the urban area (LARR Act 2013, the first schedule).
Additional elements are added to the final compensation, as the table below shows:
Compensation for land in a rural area12
http://www.prsindia.org/administrator/uploads/media/Land%20and%20R%20and%20R/Land%20Acquisiti
on%20Act%202013%20and%20Bill%20as%20passed%20by%20Lok%20Sabha.pdf 1.
11 PRS LEGISLATIVE RESEARCH, Legislative Brief, The Land Acquisition, Rehabilitation and Resettlement
Bill, 2011, http://www.prsindia.org/uploads/media/Land%20and%20R%20and%20R/LARR%20
%20Final%20Brief.pdf, 2.
12 LARR Act, 2013, the First Schedule.
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1. Market value

To be determined as provided under
section 26.

2. Market value is multiplied by up to a Based on the distance between the
factor of 2 in rural areas

project and the urban area.

3. If any: compensation for damages
4. Value of assets attached to the land or To be determined as provided under
building

section 29.

4. Rehabilitation and Resettlement
The Rehabilitation and Resettlement (R&R) must follow each acquisition of land as
the LARR Act, 2013 requires R&R to be undertaken in case of every acquisition.13 The
R&R awarded is provided to each affected family (section 31.1). Under section 3.c, the
term “affected family” includes (for rural areas) the following individuals:
Affected family in rural areas
1

Owner of the land

2

Agricultural laborers: working for 3 years on the land and their
primary source of income is affected by the acquisition.

3

Scheduled Tribes and forest dwellers that lost forest rights.

4

Family whose livelihood is dependent on the forest or water bodies and
their income has been affected by the acquisition.

5

Member of the family who has been assigned land by the Government.

The Second Schedule of the LARR Act, 2013 outlines the benefits that the affected
13 PRS LARR (fn 12), 3.
12

families are entitled to. The table below shows an overview of the benefits in a rural area:
Benefits of the R&R Entitlements for rural areas14
1.

House

A constructed house shall be provided as per
Indira Awas Yojana specifications.15

2.

Land for land

For irrigation projects: 1 acre of land more for
Scheduled Castes and Tribes.

3.

Offer

for

development In case of urbanization: 20% of the developed land will

land
4.

be reserved and offered to the affected families.


1 Job, or



INR 5,00,000 onetime payment, or



INR 2,000 per month for 20 years

for



INR 3,000 per month for 1 year

displaced families for 1



For the Scheduled Castes and Scheduled Tribes

Choice

of

Annuity

or

Employment

5.

Subsistence

grant

year
6.

Transportation

an additional INR 5,000.16
cost

for Onetime payment INR 50,000

displaced families
7.

Cattle shed / petty shop Onetime payment INR 25,000
costs

8.

One time grant for artisan, Onetime payment INR 25,000
small traders and certain
others

9.

Fishing rights

For irrigation projects: Fishing rights may be granted.

14 LAAR Act, 2013, the Second Schedule.
15 Indira Awaas Yojana Guidelines, Government of India, June 2013,
http://iay.nic.in/netiay/IAY%20revised%20guidelines%20july%202013.pdf.
16 LAAR Act, 2013, The Second Schedule, Nr. 5.
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10. Onetime

resettlement Onetime payment INR 50,000

allowance
11. Miscellaneous



No fees for the affected families



No encumbrance on the land



House or land in the joint name of both spouses

D. What are the differences between the LA Act, 1894 and LARR Act, 2013?
The following table compares some key features between the LA Act, 1894 and the
LARR Act, 2013.17
Issue

LA Act, 1894

LARR Act, 2013

Public Purpose

Includes several uses such as No significant changes.
infrastructure, development and
housing projects. Also includes
use by companies under certain
conditions.

Consent

from

affected No requirement.

people

For private projects and PPP
projects: Consent of 80% or
70% of the affected families.

Social

ImpactAct No requirement.

Assessment
Compensation

SIA has to be undertaken in
every acquisition.

Based on market value.

Market value doubled in rural
areas but not in urban area.

Market value

Based on the current use of land. Higher of: (a) value specified
Explicitly prohibits using the for stamp duty, or (b) average
intended use of land while of the top 50% recorded sale

Solatium

calculating market value.

prices of similar land.

30%

100%

17 PRS LARR (fn 12), 4.
14

Resale of land

No provision.

Prior

permission

of

the

government required.
Sharing of profit

No provision.

If the acquired land is unused
and is transferred, 20% of the
profits shall be shared with
the original land owners.

R&R

No provision.

R&R

necessary

for

all

affected families. Minimum
R&R

entitlements

to

be

provided to each affected
family specified.
Fertile land

No restriction

Acquisition of multi crop or
agricultural land able only as
a last resort.

Unutilized Land

No provision

After 5 years the states can
return the land either to the
owner or to the State Land
Bank

WHAT ARE THE EFFECTS OF THE RFCTLARR ORDINANCE 2015?

A. What are the drawbacks?
1. Removal of the consent clause
The RFCTLARR (Amendment) Ordinance creates five special categories of land use
(section 10A):


Defense: projects vital to national security or the defense of India and every part
thereof, including preparation for defense or defense production;



Rural infrastructure including electrification;



Affordable housing and housing for low income families;



Industrial corridors: an industrial corridor is set up by the government (1 km of
land on either side of the road/railway); and
15



Infrastructure projects including Public Private Partnership (PPP) projects
where the government owns the land.

The LARR Act, 2013 requires that 80% of land owners consent is obtained for private
projects and that the consent of 70% of land owners is obtained for PPP projects. No
consent is required for government projects (see above II.C.1). The RFCTLARR
(Amendment) Ordinance exempts the five categories mentioned above from this
provision of the Act (section 3). It states that the government shall, before the issue of
notification, ensure that the extent of the land acquired is in keeping with the bare
minimum allowed for such projects (section 10A).This means that consent is not needed
if the government issues a notification stating it is exempted (on a project by project
basis).

2. Removal of Social Assessment
The LARR Act, 2013 requires that a Social Impact Assessment be conducted to identify
affected families and calculate the social impact when land is acquired (see above II.C.2).
The RFCTLARR (Amendment) Ordinance allows the government to exempt projects
falling under the five categories mentioned above from this provision, through
notification.

3. Unutilized land
If land acquired under the LARR Act, 2013 remains unutilized for five years from the
date of possession, it must be returned to the original owners or a land bank. The
RFCTLARR (Amendment) Ordinance amends this stating that unutilized land will be
returned either, after five years or on specified dates provided for in the project, the latter
date being the chosen option.18
4.

Irrigated multicrop land

According to the LARR Act, 2013 irrigated multicropped land can’t be acquired beyond
a limit specified by the government. The RFCTLARR (Amendment) Ordinance allows
the government to exempt projects falling under the five categories mentioned above
18http://www.prsindia.org/billtrack/therighttofaircompensationandtransparencyinlandacquisition
rehabilitationandresettlementsecondamendmentbill20153783/
16

from this provision, through notification.19
5.

Government offences

If an offence is committed by a government department, the head of the department will
be deemed guilty unless they can show that they had exercised due diligence to prevent
the commission of the offence (section 87). The RFCTLARR (Amendment) Ordinance
removes this provision. The RFCTLARR (Amendment) Ordinance adds a provision to
state that if an offence is committed by a government employee, they can be prosecuted
without the prior sanction of the government, as provided under Section 197 of the Code
of Criminal Procedure, 1973.20 This means if any government official commits an
offence during the process of acquisition, he/she cannot be prosecuted without prior
sanction from the government.21

B. What are the advantages and similarities?
1.

R&R  Entitlements reinstated

The LARR Act, 2013 exempted 13 laws, like the National Highways Act, 1956 and the
Railways Act, 1989 from its ambit (see above I.B). However, the RFCTLARR
(Amendment) Ordinance seeks to bring those laws, regarding the compensation and R&R
provisions, back into line with the Act. The Act had required that this be done within year
of its enactment (January 1, 2015), through notification.22
2.

Employment

The RFCTLARR (Amendment) Ordinance mandates that employment should be
provided to at least one member of a family of farm labourers as a part of the R&R
entitlements provided under the LARR Act, 2013 (section 7).23

19http://www.prsindia.org/billtrack/therighttofaircompensationandtransparencyinlandacquisition
rehabilitationandresettlementsecondamendmentbill20153783/
20 GHOSE (fn 11), 2.
21http://www.newindianexpress.com/nation/ControversyOverLandAcquisitionBillAllYouNeedto
Know/2015/03/07/article2701536.ece
22http://www.prsindia.org/billtrack/therighttofaircompensationandtransparencyinlandacquisition
rehabilitationandresettlementsecondamendmentbill20153783/
23http://www.prsindia.org/billtrack/therighttofaircompensationandtransparencyinlandacquisition
rehabilitationandresettlementsecondamendmentbill20153783/
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C. Additional changes?
1.

Change of hearing by the Authority
The LARR Act, 2013 provides for the establishment of a Land Acquisition,

Rehabilitation and Resettlement (LARR) Authority which will manage complaints
regarding unsatisfactory award payments issued under the Act (Chapter VIII, section 51
et seq.). The RFCTLARR (Amendment) Ordinance adds that the authority must hold its
hearings in the district where the land acquisition has taken place, and provide notice of
the hearing to all concerned parties.24
2.

Survey of wasteland

The LARR Act, 2013 contains no provision with regard to the survey of wasteland.
The RFCTLARR (Amendment) Ordinance adds a provision that the government must
conduct a survey of its wasteland, including arid land. It must also maintain and record
details of this land, specifics of such may be prescribed by the government.25
3.

Retrospective application

The LARR Act, 2013 states that the LA Act, 1894 will continue to apply in those cases
where an award has been made under the LA Act, 1894. However, if the award was made
five years or more before the enactment of the LA Act, 2013 and the possession of land
has not been taken or compensation has not been paid, the LA Act, 2013 will apply.26
The RFCTLARR (Amendment) Ordinance amends the calculation for retrospective
application. It states that any period during which the proceedings were delayed will not
be counted.27 This includes any period during which the process of acquisition was
delayed due to a court order; a period specified by a Tribunal for taking possession; and
any period where possession was taken but the compensation was lying deposited in a
court designated account.
4.

Private Entities

24 GHOSE (fn 11), 2.
25 GHOSE (fn 11), 2.
26http://www.prsindia.org/billtrack/therighttofaircompensationandtransparencyinlandacquisition
rehabilitationandresettlementsecondamendmentbill20153783/
27http://www.prsindia.org/billtrack/therighttofaircompensationandtransparencyinlandacquisition
rehabilitationandresettlementsecondamendmentbill20153783/
18

The RFCTLARR (Amendment) Ordinance changes the acquisition of land for
"Private Companies" mentioned in the LARR Act, 2013 to acquisition by
"Private Entities" (section 2). As per the Companies Act, 2013, a 'Private company'
means a company having a minimum paidup share capital of INR 1, 00, 000 or higher.
This restricts the provisions of the Act to those companies only, thereby excluding other
types of companies like proprietorships, partnerships, corporations and nonprofit
organizations, etc. A ‘private entity’ is an entity other than a government entity, and
includes a proprietorship, partnership, company, corporation, nonprofit organization, or
other entity.28 Therefore, in place of the term ‘private company’, the term ‘private entity’
is substituted to include all nongovernmental entities.29 This means land can be acquired
by any private entity.
5.

Private negotiations

Section 46 of the LARR Act, 2013 was amended to clarify that provisions relating to
rehabilitation and resettlement for land purchased through private negotiations are
applicable when land is purchased by persons other than the Government, Government
Companies and Trust/Society funded or controlled by the Government.30
D. What are the differences between the LARR Act, 2013 and the RFCTLARR
Ordinance?
Issue

LARR Act, 2013

RFCTLARR

(Amendment)

Ordinance
Consent

The consent of 80% land The government may exempt five
owners required for private types
projects.

of

projects

provision:

The consent of 70% land infrastructure;

from

defense;

this
rural

affordable

owners required for Public housing; industrial corridors; and

28 GHOSE (fn 11), 2.
29 MINISTRY OF RURAL DEVELOPMENT, Department of Land Resources, Land Reform Division,
Information Note on Ordinance to amend the RFCTLARR Act, 2013,
http://www.prsindia.org/uploads/media/Land%20and%20R%20and%20R/RFCTLARR%20Act%20%2
8Amendment%29%20Ordinance,%202014%20%20Information%20Note.pdf, 3.
30 http://pib.nic.in/newsite/PrintRelease.aspx?relid=122149
19

Private Partnership projects.

infrastructure

including

PPP

No consent is required for projects where the government
government projects.
SIA

owns the land.

SIA is mandatory for all In the five mentioned types of
projects.

Exceptions:

In projects the government may

cases of urgency; and for exempt projects from a SIA.
irrigation projects where an
Environmental

Impact

Assessment is required.
Irrigated

multicropped Specific

land
R&R

limits

for

acquisition.
Provisions

not The

applicable

the The government may exempt
projects from the limits.

LARR

Act,

2013 The RFCTLARR (Amendment)

exempted 13 Acts from its Ordinance seeks to bring the
ambit.

exempted laws in line with the
LARR Act, 2013.

Unutilized land

After 5 years: returned to The latter of: five years, or
the original owners or a land specified date given at the time of
bank.

Retrospective application

setting up the project.

The LARR Act, 2013 will The RFCTLARR (Amendment)
apply were an award has Ordinance states that any period
been made five years or during which the proceedings
more

prior

commencement

to

the were delayed will not be counted.

of

the This includes delays due to an

LARR Act, 2013, but the order of the court, or for a period
physical possession of the specified in the award of a
land has not been taken or Tribunal, for any period where
compensation has not been possession was taken but the
paid.

compensation is lying deposited
in a court/designated account,
20

Change

from

“company”
“entity”

to

private The provisions of the LARR The RFCTLARR (Amendment)
private Act, 2013 are applicable Ordinance

changes

private

when land is acquired for “company” to private “entity”.
public purpose by private
companies.
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RIGHT TO FAIR COMPENSATION FOR LAND
ACQUISITION IN THE INTERNATIONAL SCENARIO
AND OTHER LAND SCHEMES
SYDRAH SARFARAZ

ABSTRACT
Land Acquisition is a more subtle way of addressing the pros and cons of “Land
Grabbing” (a term colloquially referred to) and has become a sensational issue with the
increasing need for development. There are several issues with regard to Land
Acquisition.
The food price crisis of 2008 led to the development of “Land rush”. The issue has
brought into limelight the consequences faced by the rural community due to the
expanding largescale Land Acquisition. The role played by the Government is imminent.
Unfortunately, the authorities have played a minimalistic role, as they themselves reap
benefits out of such corporate transactions.
To the rural community, land means everything. Once, it is out of their possession, the
forces of poverty, dependency, and helplessness hit them like a bolt from the blue.
Example, In India, Bhishnu Santra, a Sadgope farmer, lost 2.75 out of his 4.75 acres of
fertile land and received a paltry sum of Rs. 57,000/ for the same. Such inadequate
compensation leaves them with negligible means to reconstruct their lives for the future
and provide sustainability to their families. In over 80% of the cases, the victims lack
opportunity cost. They do not have the next best alternative job opportunity waiting to
help them resettle.
As per the United Nations Declaration on the Rights of the Indigenous People, the people
have a right to not give assent to any development project which could affect their land,
territories and natural resources. To great disappointment, this clause has neither been
understood nor been implemented properly.
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The following paper is an attempt to put forward the several human rights that are
violated as a consequence of this practice, through the lenses of the policies available.
Thereby, it discusses the various ways by which such violations could be prevented and
Fair Compensation is given.

INTRODUCTION
‘Land is power – social, political and economic … and civil society must continually
raise this.’


P. V. Rajagopal (social Activist), Ekta Parishad, India
Today, more than 200 million hectares of land have been supposedly grabbed

globally.31 In 2003, the FAO estimated that an additional 120 million ha – an area twice
the size of France or onethird that of India – will be needed to support the traditional
growth in food production by 2030, without considering the compensation required for
certain losses resulting from unsustainable forms of agricultural production.32
It has rightly been mentioned in the Kathmandu Declaration that land is now becoming a
'globalize commodity'. According to an estimate from IFPRI 1520 million hectares of
farming land have been subjected to all sorts of negotiations especially pertaining to that
of land grabbing. The land closer to water bodies and markets are often a vulnerable
target, such as Ethiopia, Madagascar33, Mali34 and Tanzania.
Land Acquisition is a step taken by the resource poor yet cashrich countries to stabilize
their needs for food. This happened to be one of the drawbacks of the 20072008 Global
Food Prices Crisis.35

31 Luca Raineri, Rights to water and land, a common struggle  Dakar declaration against water and land
grabbing, African Social Forum, 18 October 2014,
http://farmlandgrab.org/24085#sthash.ayd8ddMv.dpuf
32 FAO [2003]. World agriculture: towards 2015/2030. FAO, Rome.
33 465,000ha of land in Madagascar have been leased to an Indian company, Varun International, to grow
rice for consumption in India
34 Libya has leased 100,000ha in Mali for rice production
35 See Vera Songwe and Klaus Deininger, Foreign Investment in Agricultural Production: Opportunities
and Challenges,World Bank, [2009]
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“FAIR COMPENSATION”
Acquisition results in loss of land, livelihood, shelter and a sense of security.
Compensation helps in repaying for the losses incurred, through monetary or other
equivalent option.
The object of compensation must be fair, balanced, impartial and most importantly
substantial. It must be able to put the party, from whom the land is being acquired, in a
position/status where it was, prior to such transaction. The compensation must not just
appear fair, it must be deemed fair. Fairness must be not just in letter but in spirit as well.
The onus is on the Government to ensure that such transactions, which fall within the
territorial jurisdiction of the Country are well taken care of and neither of the parties are
enriched

nor

exploited

wrongfully.

Hence,

over

the

years,

International

Conventions/Declarations have made attempts to make fair compensation an
indispensable right.
A longstanding principle in many jurisdictions is that compensation should be guided by
the objectives of “equity” and “equivalence”—that is, the adequacy of compensation
should be measured against the goal of ensuring that people are neither impoverished nor
enriched (Keith, 2008).
“FAIR COMPENSATION” THROUGH JUDICIAL PRONOUNCEMENTS
Pakistan
“The measure of fair compensation is the value of the property in open market which a
seller voluntarily entering into a transaction of sale can reasonably demand from a
purchaser... ...this means that we have to determine the value of the land in the open
market at the relevant time on the assumption that the notification of acquisition did not
exist”. This was held in Province of Punjab v. Sher Muhammad and another.36
Australia
In order to provide “a national system for the recognition and protection of native title
and for its coexistence with the national land management system”, the Native Title Act
36 Province of Punjab v. Sher Muhammad and another PLD Lah. 578[1983]
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(1993)37 was passed by the Australian Parliament. It aims to codify the judgment passed
in Mabo v. Queensland38, which recognized Native Title given to the Australian
Aboriginals, over land and sea. The Act entitles the natives to raise a claim for
compensation for any past or future Acts. It also specifies the form and measure of
compensation.39
Bangladesh
In Abul Kalam Md. Mohiuddin Khan v. Chairman, RAJUK and Others40 – the court
stated that the right to compensation is highly dependent on the proof of title, as
enshrined in Article 102 of the Constitution of Bangladesh, 1972.
England
In Ellis v. Home Office41, Morris L.J stated:—“One feature of the public interest is that
justice should always be done and should be seen to be done.”
In Transport for London (London Underground Limited v. Spirerose Limited)42,
the following explanation was given regarding fair compensation for land acquisition,
“Some elementary principles of the law of compensation for compulsory acquisition
provide a starting point.
First, the underlying principle is that fair compensation should be given to the owner
claimant whose land has been compulsorily taken.
The aim of compensation is to provide a fair financial equivalent for the land taken. The
owner is entitled to be compensated fairly and fully for his loss, but the owner is not
entitled to receive more than fair compensation.
Second, the basis of compensation is the value to the owner, and not its value to the
public authority. In the first edition of Cripps (later Lord Parmoor), Principles of the Law
of Compensation, 1881, it was said (at 144):
“The basis, on which all compensation for lands required or taken should be assessed, is

37 Act No. 110 [ 1993]
38 Mabo v. Queensland 175 CLR 1[1992]
39 http://www.murdoch.edu.au/elaw/issues/v2n1/mah21.html
40 Abul Kalam Md. Mohiuddin Khan v. Chairman, RAJUK and Others 22 BLD (AD) 150 [2002]
41 Ellis v. Home Office 2 QB 135[1953]
42 Decided on 30.07.2009, equivalent citation  MANU/UKHL/0037/2009
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their value to the owner, and not their value when taken to the promoters. The question is
not, what the persons who take the land will gain by taking it; but what the person from
whom it is taken will lose, by having it taken from him.”
The classic example mentioned by Cripps is Stebbing v Metropolitan Board of Works43
where Cockburn CJ said that it was intended that the landowner should be compensated
to the extent of his loss and “his loss shall be tested by what was the value of the thing to
him, not by what will be its value to the persons acquiring it.”
Third, and directly in point on this appeal, one plainly relevant element in the value to the
owner is the prospect of exploiting the property. I have already mentioned R v Brown 44,
in which Cockburn45 said that the jury assessing compensation under the 1845 Act had
to consider “the real value of the land, and may take into account not only the present
purpose to which the land is applied, but also any other more beneficial purpose to which
in the course of events at no remote period it may be applied, just as an owner might do if
he were bargaining with a purchaser in the market.”46
The Situation in India
As per the 1894 Act, there was a possibility of unreasonable and arbitrary acquisition of
land. The acquiring authority in certain cases did not even had to give substantial
reasoning or sufficient time so as to give the party losing the land a chance to be heard.
The defense of urgency prevailed.
The Government could acquire the land with great ease from the hands of the farmers.
Consent was immaterial. The procedures given in the Act were conveniently surpassed.
The price at which the land was acquired was unreasonably disproportionate. The rates
were determined on the basis of the area rates set by the Government. It was, in
maximum cases, contradictory to the market value of the land. Such a transaction put the
farmers in an extreme dilemma as they were left with nothing but a status of being

43 Stebbing v Metropolitan Board of Works [1870] LR 6 QB 37, 42
44 R v Brown [1867] LR 2 QB 630
45 Cockburn CJ [631]
46 Director of Buildings and Lands v. Shun Fung Ironworks Limited 2 AC 111 [1995] , at 125
(PC); Waters v Welsh Development Agency.
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dispossessed

and

inadequately

compensated.

The

Acts

could

be

clearly

compartmentalized into what could be defined as ‘landgrabbing’.
What is even more surprising to see is that in the postindependence, the regressive Act
was adopted unchanged.
The 2013 Act puts into perspective the policy of conducting Social impact Assessments
alongside the Environmental Impact Assessment which could further help in determining
compensation. Sadly, the ‘vestedinterestpolicy’ comes into play as the final decision
regarding such acquisition is to be taken by a panel of bureaucrats. The 2013 Act
provides for a safeguard which was absent in the previous draconian law. It requires a
prior consent from the affected families in case of acquisition by private companies or
private public partnerships.
As per the 2013 Act the compensation given to the land owners is four times the market
value of the land in the rural areas and two times of the same in the urban areas.
Coal Minister stated in the Rajya Sabha that there are around 163 cases in the Eastern
Coalfields, where compensation has not been fully paid to people for acquisition of land
for mining purposes due to various reasons. The foremost being lack of a title over the
land, which is free from all encumbrances.47
INTERNATIONAL CONVENTIONS AND SCHEMES
1.

UNITED NATIONS BASIC PRINCIPLES AND GUIDELINES ON
DEVELOPMENTBASED EVICTIONS AND DISPLACEMENTS, 2011:
Compensation is to be given by taking into account the economically assessable

damage. The loss resulting in physiological and psychological harm; loss of life, limb,
and opportunities should be compensated for. Cash compensation should not replace real
compensation. The evictees should be entitled to compensation for ‘loss, salvage and
transport of their property’. The guidelines put women and men on an equal footing as

47 Press Trust of India, 163 compensation cases for land acquisition pending in ECL:Gov, Business
standardhttp://www.businessstandard.com/article/ptistories/163compensationcasesforland
acquisitionpendingineclgov115042700379_1.html
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cobeneficiaries, for the sake of compensation.
The economic damages are to take into account the losses and costs incurred out
of such an involuntary displacement. The guidelines also goes ahead to address the issues
of the areas serving as residential cum commercial zone, the loss to business, livestock
and inventory are to be included.
These guidelines provide a practical tool to assist States and agencies in
developing policies, legislation, procedures and preventive measures to ensure that forced
evictions do not take place, and to provide effective remedies to those whose human
rights have been violated, should prevention fail. They are based on the principle that no
eviction shall take place unless
(i)

Authorized by law;

(ii)

Carried out in accordance with international human rights law;

(iii) Undertaken solely for the purpose of promoting the general welfare;
(iv) Reasonable and proportional;
(v)

Regulated so as to ensure full and fair compensation and rehabilitation; and

(vi) Carried out in accordance with the [Guidelines] (para. 21).
According to the Guidelines, ‘In order to secure a maximum degree of effective
legal protection against the practice of forced evictions for all persons under their
jurisdiction, States should take immediate measures aimed at conferring legal security of
tenure upon those persons, households and communities currently lacking such
protection, including all those who do not have formal titles to home and land’ (para. 25).
2.

UNITED NATIONS DECLARATION ON THE RIGHTS OF THE
INDIGENOUS PEOPLE, 200748:

Indigenous peoples represent 5 per cent of the world’s population and over 15 per cent of
the world’s poor.49
The declaration was adopted by a majority of 144 countries. It gives importance to ‘free,
prior and informed consent’ when dealing with issues of land acquisition.
Article 8 (2) (b)  State is bound to provide for an effective redress mechanism for any
48 Resolution adopted by the General Assembly on 19 December 2011, A/RES/66/142
http://www.un.org/Docs/journal/asp/ws.asp?m=A/RES/66/142
49 http://www.ilo.org/global/aboutthe ilo/newsroom/features/WCMS_097913/langen/index.html
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action which has led to the dispossession of the people.
Article 10  Indigenous peoples shall not be forcibly removed from their lands or
territories. No relocation shall take place without the free, prior and informed consent of
the indigenous people concerned and after agreement on just and fair compensation and,
where possible, with the option of return.
Article 11 (2)  States shall provide redress through effective mechanisms, which may
include restitution, developed in conjunction with indigenous peoples, with respect to
their cultural, intellectual, religious and spiritual property taken without their free, prior
and informed consent or in violation of their laws, traditions and customs.
Article 32 (2)  provides that ‘States shall consult and cooperate in good faith with the
indigenous peoples concerned through their own representative institutions in order to
obtain their free and informed consent prior to the approval of any project affecting their
lands or territories and other resources, particularly in connection with the development,
utilization or exploitation of mineral, water or other resources’.
3.

WORLD BANK POLICY ON INVOLUNTARY RESETTLEMENT:
“Displaced persons should be assisted in their efforts to improve their livelihoods
and standards of living or at least restore them, in real terms, to predisplacement
levels or to levels prevailing prior to the beginning of project implementation,
whichever is higher.”50

4.

INTERNATIONAL LAND COALITION – ILC is a remarkable example of
efforts made by civil society by coming together and taking up an initiative to
create awareness about the degradation of the environment.

The Kathmandu Declaration (2009), Lima Declaration and Kigali Declaration51
(2013) asserted the same, i.e. in support of fair compensation by means of having
adequate support facility provided to the ones whose land is being acquired, irrespective
of the fact if it is a foreign body or the government itself.
In the Lima Declaration, member states renewed their commitment to inclusive and
50 World Bank Operational Policy 4.12 on Involuntary Resettlement, paragraph 2(c).
51 https://na.unep.net/siouxfalls/publications/Kigali_SOE.pdf
http://www.risdrwanda.org/IMG/pdf/Final_KIGALI_DECLARATION.pdf
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sustainable industrial development as a basis for sustained economic growth.52
Tirana Declaration, 2011:
This particular declaration, under the theme of ‘Securing land access for the poor in times
of intensified natural resources competition’, denounces and defines land grabbing as an
acquisition which is in violation of human rights, is deprived of valid consent and
participation and lacks the transparency of a valid contract. The declaration was signed
by
Declaration of the Global Convergence of Land and Water Struggles/Dakar
Declaration:
The Dakar Declaration criticizes World Bank for its actions, which led to an
encouragement of land grabbing. It invokes the International Labour Organization
Convention on the Rights of Indigenous and Tribal Peoples and the UN Declaration on
the Rights of Indigenous Peoples so as to protect the rights of the people and thus enable
compensation for land acquisitions. The declaration was initiated by members of the civil
society. Although it has not been ratified by most countries yet it has the power to appeal
to the International Agencies such as UN to address the issues of land and water.
5.

UNITED NATIONS FOOD AND AGRICULTURAL ORGANISATION’S
REPORT ON – ‘THE LAND TENURE STUDIES’ (2008):

The UNFAO discussed the ‘Compulsory Acquisition of Land and Compensation’ in
its report. The report made a thorough analysis of the determination, methods and
principles employed in valuation of the compensation to be awarded on account of such
acquisitions. It identifies the market value method backed by the ‘just compensation’
principle which lays the foundational base for all kinds of compensation valuation
methods worldwide. It defines market value based on the ‘willing buyer willing seller’
model. The report also takes into account the other alternative methods available so as to
determine the market value of the land. It brings forth the ‘replacement cost’ model
52 UNIDO, General Conference, 15th session, Information Note No. 96,[2013].
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prevalent in South Africa. It also speaks of the ‘Tax based valuation’ method adopted and
criticizes the same on the grounds of the method being inefficient in putting the people
back to the position prior to the transaction.
The report contains a list of all possible heads under which compensation could be made
possible –


The land itself.



Improvements to the land, including crops.



The value of any financial advantage other than market value that the
person may enjoy by virtue of owning or occupying the land in question.



Interest on unpaid compensation from the date of possession.



Expenses incurred as a direct and reasonable consequence of the
acquisition.



Loss in value to other land owned by the affected owner due to the
project. In some countries, the compensation will be reduced if the
retained land increases in value as a result of the project, a condition
sometimes referred to as “betterment”.



Legal or professional costs including the costs of obtaining advice, and
of preparing and submitting documents.



Costs of moving and costs of acquiring alternative accommodation.



Costs associated with reorganization of farming operations when only a
part of a parcel is acquired.



Loss in value of a business displaced by the acquisition, or if the
business is permanently closed because of the acquisition.

6.



Temporary loss of earnings.



Personal hardship.



Other losses or damages suffered.

INTERNATIONAL LABOUR ORGANISATION:

The Committee considered that all the provisions concerning compensation for
expropriated land should be reviewed to make sure that there is real and fair
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compensation for the losses thus sustained by the owners, and that the Government
should reopen the compensation files if so requested by persons who consider they have
been despoiled in the agrarian reform process53.
7.

THE

ASIAN

DEVELOPMENT

BANK’S

SUMMARY

OF

THE

HANDBOOK ON RESETTLEMENT: A GUIDE TO GOOD PRACTICE
[1998] identifies the following losses for which compensation for involuntary
land acquisition may be required:


agricultural land;



house plot (owned or occupied);



business premises (owned or occupied);



access to forest land;



traditional use rights;



community or pasture land;



access to fishponds and fishing places;



house or living quarters;



other physical structures;



structures used in commercial/industrial activity;



displacement from rented or occupied commercial premises;



income from standing crops;



income from rent or sharecropping;



income from wage earnings;



income from affected business;



income from tree or perennial crops;



income from forest products;



income from fishponds and fishing places;



income from grazing land;



subsistence from any of these sources;

53 Also see 261st Report, , paragraph 29, Case No. 1454
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schools, community centres, markets, health centres;



shrines, religious sites, places of worship and sacred grounds;



cemeteries and other burial sites;



access to food, medicines and natural resources

CONCLUSION
According to the UNDP expert, land prices for compensation should be assessed by
independent agencies or on direct negotiations with farmers, not by officials. Farmers
must also be treated as equally as urban residents in terms of land use.54 The Anuak
population in the Gambela Region have a lack of knowledge about land deals because
they are rarely advised or consulted prior to the agreements. Even if they were consulted,
their lack of bargaining power stunts their ability to negotiate fare rates of compensation.
The World Bank Development Report 2000/2001, classifies risks by the level at which
they occur: microshocks  often referred to as idiosyncratic and affecting specific
individuals or households; mesoshocks  that affect specific groups of households within
a region, and macroshocks  that affect all households in a region. The latter two are
referred to as covariant.55
The acquiring party must display their profits acquired on account of such acquisition,
both in monetary and real terms. The investors and the government must respect the local
land rights. Adequate compensation must be given and rehabilitation and resettlement
plans must be designed and brought into force much ahead of the final transaction. In
case of acquisitions by a foreign entity, the Government must conduct proper
investigations regarding the genuineness of the acquirers. Consultation with all
stakeholders should be made mandatory and in the presence of a certain authority.
Eviction must be carried on only in accordance with the law of the land with basic
principles of Human Rights Law being given higher weightage. The revenue gained must
be utilized to improve the conditions of the displaced, for the better. In case of acquisition
form the tribal communities or the illiterate, sound awareness system must be designed so

54http://www.vn.undp.org/content/vietnam/en/home/presscenter/undpinthenews/landshouldnotbe
revokedforprivateinvestorprojectsundpe0.html
55 Policies and Strategies to Address the Vulnerability of Pastoralists in SubSaharan Africa
http://www.fao.org/ag/againfo/projects/en/pplpi/docarc/wp37.pdf
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as to create awareness.
In the 2008 report56, GRAIN distinguished recent land grabs from historic examples of
land grabbing, saying:
"The two big global crises that have erupted over the last 15 months – the world food
crisis and the broader financial crisis that the food crisis has been part of – are together
spawning a new and disturbing trend towards buying up land for outsourced food
production. There are two parallel agendas driving two kinds of land grabbers [food
security and financial returns]. But while their starting points may differ, the tracks
eventually converge."57
In Poland, the value is determined on the basis of the land’s location; the quality of the
soil and timber located on the land; improvements that promote agricultural production;
and the degree of development on the land among other measures. The legislation also
entitles owners of agricultural land under cultivation to any lost profits on the projected
harvest, calculated according to the crop’s current market price.58
In the United Kingdom and several Commonwealth countries, this element of
compensation is based on the principle of “value to the owner”.59

56 Grain, Seized: The 2008 landgrab for food and financial security , grain.org
,http://www.grain.org/article/entries/93seizedthe2008landgrabforfoodandfinancialsecurity
57 supra
58 Compulsory acquisition of land and compensation, http://www.fao.org/3/ai0506e.pdf  pt – 4.17pg27
59 supra
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LAND ACQUISITION LAWS IN INDIA: THE PRESENT
SCENARIO AND WHAT THE FUTURE AWAITS
KASHISH ANEJA
ROHIT ROHILA
ABSTRACT
“Land Acquisition Law” facilitates the acquisition of privately held land by the
government agencies for public purposes and the grant of a governmentfixed
compensation to cover losses incurred by landowners from surrendering the same. Land
Acquisition has three dimensions to it right to compensation of the landowner, the public
interest at large and acquisitions by the Government.
The Land Acquisition Laws in India has seen various facets. From being governed
by a 120 year old British Law, The Land Acquisition Act 1894 (1 OF 1894), followed by
The Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation
and Resettlement Act, 2013 (30 of 2013) and to the present day, Land Acquisition
Amendment Bill 2015, which was passed by the Lok Sabha on 10th March 2015.
This paper analyses the present scenario of the Land Acquisition laws in our
country  failure of The 1894 Act right from its inception, even after sufficient
amendments, resulting in the enactment of The 2013 Act. The paper has a special
emphasis on the Land Acquisition Amendment Bill 2015, also alleged as ‘The anti
farmers bill’. It brings forward the pros and cons of the Bill and how it will affect the
Right to Compensation, Rehabilitation and Resettlement (R&R) of the common man in
the coming future along with the developmental aspect it aims to achieve.
The research involves understanding the various Acts, Bills and Amendments and
Reports of The Standing Committee on Rural Development as well as case studies on the
subject matter concerned.
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INTRODUCTION
“Land Acquisition Laws” facilitates the acquisition of privately held land by the
government agencies for public purposes and the grant of a governmentfixed
compensation to cover losses incurred by landowners from surrendering the land.
Land Acquisition in India has always been a point of contention specially as the primary
occupation has been agriculture and India being an agrarian economy, the concept itself
has become multidimensional. It has three dimensions to it right to compensation of the
landowner, the public interest at large and acquisitions by the Government. There have
been debates keeping in mind the interest of all the shareholders in the market, primarily
Industrialists and farmers.
This paper looks into the Land Acquisition laws in our country right from its inception
120 years back in 1894, The Land Acquisition Act 1894, to the present day, The Right to
Fair Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement Act, 2013. It analyses the much debated Land Acquisition Amendment Bill
2015, also alleged as ‘The antifarmers bill’, which seeks to ratify the ordinance passed
on 29th December, 2015. The Bill was passed in the Lok Sabha on 10th March 2015 after
the Union Government made nine amendments in the bill. The bill lapsed as it was not
brought for passage in the Upper House because of lack of political consensus and
thereafter, the Rajya Sabha was prorogued on March 28th. Shortly after, the ordinance was
repromulgated on April 3rd and it incorporates the 9 amendments adopted by the Lok
Sabha. Now the amendment bill will go back to the Lok Sabha for approval.
In light of the above latest developments up to 15th April 2015, the paper discusses the
stated bills and ordinances and the present state of Land Acquisition Laws and how it
reflects the democratic functioning of our country.
LAND ACQUISITION LAWS IN INDIA
The era of Land Acquisition in India began with The Land Acquisition Act, 1894, a
British law. India being an agrarian economy at that point of time, it was the need of the
hour to adopt a law to regulate and facilitate the acquisition of lands in the country.
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Once the downfall of the 1894 Act became apparent and with its failure of not achieving
its objective, and after due amendments, the legislature brought into force the new 2013
Act. This Act sought to meet the needs of Land Acquisition, Rehabilitation and
Resettlement of the landowners whose land was to be acquired.
The Act aimed to establish the law on land acquisition, as well as the rehabilitation and
resettlement of those directly affected by the land acquisition in India. The scope of the
Act included all land acquisition whether it was done by the Central Government of
India, or any State Government.
The Land Acquisition (amendment) Bill was introduced in the parliament to ratify the
ordinance which was passed on 31th December, 2014  The Right to Fair Compensation
and Transparency in Land Acquisition, Rehabilitation and Resettlement (amendment)
Ordinance, 2014.
The Ordinance
The 2013 Act came into operation from 01.01.2014 but since then has faced many
difficulties in its implementation. In order to remove them, certain amendments were
needed to further strengthen the provisions and to protect the interests of the ‘affected
families’. In addition, procedural difficulties in the acquisition of lands required for
important national projects were to be safeguarded against. The ordinance and later the
bill were introduced to meet this very need.
The Constitution of India, under Article 123, provides that
‘If at any time, except when both Houses of Parliament are in session, the President is
satisfied that circumstances exist which render it necessary for him to take immediate
action, he may promulgate such Ordinance as the circumstances appear to him to
require.’60
In accordance with the Constitution, the ordinance 2014, proposed that it shall ‘meet the
twin objectives of farmer welfare; along with expeditiously meeting the strategic and
developmental needs of the country’61.
60Article 123(1), The Constitution of India 1949
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Land Acquisition Amendment Bill 2015 was introduced in the Lok Sabha on 24th
February 2015 by the Minister for Rural Development, Mr. Birender Singh.
Important Features (Changes)  The Right to Fair Compensation and Transparency
in Land Acquisition, Rehabilitation and Resettlement (Amendment) Bill, 2015 as
introduced in the Lok Sabha on 24th February 2015:
1. The Bill seeks to amend the Act of 2013 and ratify the ordinance which was
passed on 31th December, 2014.
2. Prodevelopment
This aspect of the bill seeks to make developmental and security related works
much faster without compromising on the interests of the farmers. One of the key
drawbacks of the 2013 Act is the prolonged procedure for land acquisition,
wherein neither the farmer is able to get benefit nor is the project completed in
time for the benefit of society at large. And hence the Act goes ineffective.
The Bill creates five special categories of land use by introducing a new Chapter
IIIA, which inserts Section 10A into the Act. These categories are:
(a) Such projects vital to national security or defense of India and every
part thereof, including preparation for defense or defense production;
(b) Rural infrastructure including electrification;
(c) Affordable housing and housing for the poor people;
(d) Industrial corridors; and
(e) Infrastructure and social infrastructure projects including projects
under publicprivate partnership where the ownership of land continues to
vest with the Government.62
The LARR Act, 2013 requires that the consent of 80% of land owners is obtained
for private projects and that the consent of 70% of land owners be obtained for
61Press Information Bureau Government of India Cabinet – Press release – 29th December 2014
62 Annexure 1
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PPP projects.63 The Bill exempts the five categories mentioned above from this
provision of the Act.64
In addition, the Bill permits the government to exempt projects in these five
categories from the following provisions, through a notification, in public interest:
(i)

The LARR Act, 2013, under Chapter II requires that a Social Impact
Assessment be conducted to identify affected families and calculate the
social impact before the actual acquisition of the land. A proper Social
Impact Assessment, hearing and publication of its report is to be taken
place before the actual acquisition takes place.

(ii)

The LARR Act, 2013, under Chapter III imposes certain restrictions on the
acquisition of irrigated multicropped land and other agricultural land and
provides for Special Provision to Safeguard Food Security. For example,
irrigated multi cropped land cannot be acquired beyond the limit specified
by the appropriate government.

Therefore, the present changes aims at a fast track process for such projects as
these are essential for bringing in better economic opportunities for the people
living in these areas and help improve the quality of life. These categories are
considered the primary and the most integral activities of a nation.
3. Profarmer
The 2013 Act under Section 105 (read with Schedule IV) has kept 13 most frequently
used Acts for Land Acquisition for the Central Government Projects out of the
purview of the Act. These acts include The Railways Act, 1989; The Electricity Act,
2003; The National Highways Act, 1956; The Land Acquisition (Mines) Act, 1885
and other Acts pertaining to metro rail, atomic energy, petroleum and minerals
pipeline projects, etc.65 Thus a large percentage of famers and affected families were
denied compensation, rehabilitation and resettlement measures prescribed under the
63Section 2(2)  The Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement Act, 2013 (30 of 2013)
64Refer to Annexure 4
65 Refer to Annexure 2
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Act by not including these projects under its purview. However, the LARR Act, 2013
provided that the compensation, rehabilitation, and resettlement provisions of these
13 laws be brought in consonance with the LARR Act, 2013, within a year of its
enactment (that is, by January 1, 2015), through a notification.
The amendment under the Bill, vide Section 10(1)66, substituting the subsection (3)
of Section 105 of the Parent Act, brings all these exempted 13 Acts under the
purview of and in consonance with the LARR Act for the purpose of compensation as
well as rehabilitation and resettlement, thereby fulfilling the above mentioned
requirement of the LARR Act, 2013.
By way of this amendment, the Act seeks to protect and keep in mind the interests of
the Land Owners.
4. The Bill changes acquisition of land for ‘private companies’ mentioned in LARR
Act, 2013 to acquisition for ‘private entities’.67
"Private entity" means any entity other than a Government entity or undertaking
and includes a proprietorship, partnership, company, corporation, nonprofit
organization or other entity under any law for the time being in force.68
5. Return of unutilized land
Section 101 of The LARR Act, 2013 required land acquired under it which
remained unutilized for five years, to be returned to the original owners or the
land bank. The Bill states that the period after which unutilized land will need to
be returned will be:
(i)
(ii)

five years, or
any period specified at the time of setting up the project, whichever is
later.69

66 Refer to Annexure 3
67 Section 2 of The Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement (Amendment) Bill, 2015
68 Section 4(ii) of The Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation
and Resettlement (Amendment) Bill, 2015
69 Section 9 of The Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement (Amendment) Bill, 2015
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6. The LARR Act, 2013 excluded the acquisition of land for private hospitals and
private educational institutions from its purview. The Bill removes this restriction
by virtue of Section 3(i) of the Bill. This amendment would bring under the
supervision of the Act all acquisitions for the purpose of building private hospitals
and private educational institutions.
7. As per the LARR Act, 2013, if an offence is committed by the government, the
head of the department would be deemed guilty unless he could show that either
the offence was committed without his knowledge, or that he had exercised due
diligence to prevent the commission of the offence. The Bill, by substituting
Section 87 of the Parent Act70 replaces this provision and states that if an offence
is committed by a government official, he cannot be prosecuted without the prior
sanction of the appropriate government.
The Bill was passed by the Lok Sabha on 10th March 2015 after incorporating 9
amendments as accepted by the Union Government out of the suggested 52 amendments.
Nine amended provisions which were accepted includes71:
1. Removes social infrastructure from the 5 exempted projects.72
2. Specifies the definition of industrial corridors as those set up by the
government/government undertakings, up to 1 km on either side of the
road/railway of the corridor and also specifies that land acquired for industrial
corridors will be for industrial corridors set up by the government and government
undertakings.73

70 Section 8 of The Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement (Amendment) Bill, 2015
71 PRS Legislative Research
72 Section 5 of The Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement (Amendment) Ordinance, 2015, inserts Section 10A(1)(e)
73 Section 5 of The Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement (Amendment) Ordinance, 2015, inserts Section 10A(1)(d)
74 Section 5 of The Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement (Amendment) Ordinance, 2015, inserts proviso to Section 10A(1)
75 Section 7 of The Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement (Amendment) Ordinance, 2015
76 Section 5 of The Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement (Amendment) Ordinance, 2015, inserts Section 10A(2)
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77 Section 9 of The Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement (Amendment) Ordinance, 2015, inserts Section 67A
78 Section 10 of The Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement (Amendment) Ordinance, 2015, inserts proviso to Section 87
79 Article 123(2)(a), The Constitution of India 1949
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8. The Land Acquisition Act, 1894 will continue to apply in certain cases, when
an award has been made under it. The 2013 Act will apply in case an award has
been made five years prior CONCLUSION
to the commencement of the 2013 Act but the
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The Bill employment.80
states that if an offence is committed by a government employee, he
cannot be prosecuted without the prior sanction of the government, as provided
Keeping these issues in mind, the 120 year old British law was after much debates
in Section 197 of the Code of Criminal Procedure, 1973. The amendments state
replaced in the year 2013. After about a year of its functioning, the newly elected Union
that the government employee can be prosecuted if procedure laid down in
Government sought to amend the Land Acquisition Law by means of the 31st December
Section 197 of the Code of Criminal Procedure, 1973 is followed. Section 197
Ordinance.
requires the prior sanction of the government prior to prosecuting a public
servant.78
The 2015
Bill which aimed to replace the Right to Fair Compensation and Transparency
in Land Acquisition, Rehabilitation and Resettlement (RFCTLARR) Act, 2013, saw
The constitution provides that an Ordinance shall be laid before both the
debates and protests across the country since the time the ordinance, which it sought to
Houses of Parliament and shall cease to operate at the expiration of six weeks
ratify, was passed. One of the major points of contention was the removal of the consent
from the reassemble of Parliament.79
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Upper House because of political instability. The Rajya Sabha was prorogued
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on the 28th of March and the ordinance
was repromulgated just before it’s

expiry on the 4th of April 2015. The ordinance incorporated the above stated 9

clause or social impact assessment. Many a few claimed that the ProDevelopment
amendment of excluding certain projects from the preview of Chapter II and III could
turn out to be lethal as far as the interest of the farmers and land owners is concerned. On
the other hand, it was pointed out that the amendment sought to cater the needs of the
farmers and at the same time, would help move towards development.
Whether the bill would take the form of a law or not; whether the bill will see more
amendments; whether the bill is pro farmers or anti farmers? Only time will tell what path
it shall choose, but what is important as of today is the significance of such debates.
There have been constant efforts on part of the parliamentarians to balance the needs of
both the industrialists and the farmers. On one hand, there is development to choose and
on the other, the very rights of people to be displaced. We can criticize the very
representatives of people or praise them for their deeds, but the fact remains that they
have a tedious choice to make which cannot be made overnight. The fact that the interest
of all stakeholders, from farmers to corporate houses, is being considered and heatedly
debated, which a few years back was barely a myth, itself, is the triumph of democracy.
All we can hope for is that whatever shape this law takes, it is well within the bounds of
the basic postulates of The Constitution of India.
The fate of this ordinance now lies in the hands of the parliamentarians, the
representatives of the common man and the soldiers of democracy.
As rightly pointed out by the current US President, Mr. Barack Obama:
‘The strongest democracies flourish from frequent and lively debate, but they endure
when people of every background and belief find a way to set aside smaller differences
in service of a greater purpose.’
Annexure 1:
Section 5 The Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement (Amendment) Bill, 2015 (As Introduced)
5. Insertion of new Chapter IIIA.
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In the principal Act, after Chapter III, the following Chapter shall be inserted,
namely:
"CHAPTER IIIA
Provisions of chapter II and chapter III not to apply to certain projects
10A. Power of appropriate Government to exempt certain projects
The appropriate Government may, in the public interest, by
notification, exempt any of the following projects from the
application of the provisions of Chapter II and Chapter III of this
Act, namely:
(a) such projects vital to national security or defense of
India and every part thereof, including preparation for
defense or defense production;
(b) Rural infrastructure including electrification;
(c) Affordable housing and housing for the poor people;
(d) Industrial corridors; and
(e)

Infrastructure

and

social

infrastructure

projects

including projects under publicprivate partnership where
the ownership of land continues to vest with the
Government.”
Annexure 2:
Schedule IV of The Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Act, 2013 (30 of 2013)
LIST OF ENACTMENTS REGULATING LAND AND ACQUISITION AND
REHABILITATION AND RESETTLEMENT
1. The Ancient Monuments and Archaeological Sites and Remains Act, 1958 (24 of
1958)
2. The Atomic Energy Act, 1962(33 of 1962)
3. The Damodar Valley Corporation Act,1948 (14 0f 1948)
4. The Indian Tramways Act,1886 (11 of 1886)
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5. The Land Acquisition (Mines) Act, 1885 (18 of 1885)
6. The Metro Railways (Construction of Works) Acts,1978 (33 of 1978)
7. The National Highways Act, 1956 (48 of 1956)
8. The Petroleum and Minerals Pipelines (Acquisition of Right of User in Land) Act,
1962 (50 of 1962)
9. The Requisitioning and Acquisition of Immovable Property Act,1952 (30 of
1952)
10. The Resettlement of Displaced Persons(Land Acquisition)Act, 1948 (60 of 1948)
11. The Coal Bearing Areas Acquisition and Development Act, 1957 (20 of 1957)
12. The Electricity Act,2003 (36 of 2003)
13. The Railways Act, 1989 (24 of 1989)
Annexure 3:
Section 10 of the Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement (Amendment) Bill, 2015
10. In the principal Act, in section 105,—
(i) for subsection (3), the following subsection shall be substituted, namely:—
(3) The provisions of this Act relating to the determination of compensation in
accordance with the First Schedule, rehabilitation and resettlement in accordance
with the Second Schedule and infrastructure amenities in accordance with the
Third Schedule shall apply to the enactments relating to land acquisition specified
in the Fourth Schedule with effect from 1st January, 2015.
(ii) subsection (4) shall be omitted.
Section 105 of the Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Act, 2013 (30 of 2013)
105. (1) * * * * *
(3) The Central Government shall, by notification, within one year from the date
of commencement of this Act, direct that any of the provisions of this Act relating
to the determination of compensation in accordance with the First Schedule and
rehabilitation and resettlement specified in the Second and Third Schedules, being
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beneficial to the affected families, shall apply to the cases of land acquisition
under the enactments specified in the Fourth Schedule or shall apply with such
exceptions or modifications that do not reduce the compensation or dilute the
provisions of this Act relating to compensation or rehabilitation and resettlement
as may be specified in the notification, as the case may be.
Annexure 4
The Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement (Amendment) Bill, 2015(AS INTRODUCED)
3. In the principal Act, in section 2,—
(ii) in subsection (2), after the second proviso, the following proviso shall
be inserted, namely:—
"Provided also that the acquisition of land, for the projects listed in section
10A and the purposes specified therein, shall be exempted from the
provisions of the first proviso to this subsection."
The Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, 2013 (30 of 2013)
Section 2 (2)
Provided that in the case of acquisition for:
i)

Private companies, the prior consent of at least eighty per cent. of
those affected families, as defined in subclauses (i) and (v) of clause
(c) of section 3; and

ii)

Public private partnership projects, the prior consent of at least seventy
per cent of those affected families.

Annexure 5
Timeline
S. No. Particulars

Details

Date

1.



1894

The Land Acquisition Act 1894 (1 OF 1894)
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2.

The Right to Fair Compensation and 
Transparency

in

Land

2013

Acquisition,

Rehabilitation and Resettlement Act, 2013
(30 of 2013)
3.

The Right to Fair Compensation and Passed on

29th December

Transparency

2014

in

Rehabilitation
4.

Land
and

Acquisition,
Resettlement Notified on

(Amendment) Ordinance, 2014

2014

The Right to Fair Compensation and Introduced

24th

Transparency

2015

in

Land

Acquisition, in LS on

Rehabilitation
5.

31st December
February

and Bill Passed 10th

Resettlement(Amendment) Bill,2015

on

2015

Rajya Sabha prorogued



March

March
28th

2015
6.

Ordinance to be expired

6 weeks life

7.

Ordinance repromulgated , incorporating 9 

4th April 2015
3rd April 2015

amendments as adopted by the Lok Sabha
8.

Parliament to sit for session



22nd

April

2015 onwards.
Please Note:  The paper has been prepared keeping in mind the ongoing debates and
developments and hence the timeline limit for the paper has been fixed to 15th April 2015.
The paper does not take into account any further developments post this date.
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ADVERSITY OF ADVERSE POSSESSION: A TIME TO RE
LOOK
AYUSHI SHARMA
ABSTRACT
Understanding property in the framework of modern legal system is perhaps most
important and complex. The rights, duties and obligation of the parties arising out of any
property itself become the subject of study.

The presumption of law is that every

possession starts, unless proved to the contrary. Whenever any immovable property is in
question, the concept of possession transpires. Likewise, peaceful possession of any
immovable property for a very long period of time is a prima facie evidence for maintain
the title unless the other party shows a better title for the same. In such cases, the onus
lies on the real owner who is claiming over the possession.
Adverse possession is an old, however to a great degree helpful idea of law. Adverse
possession is a legal principle that allows a trespasser who involves the real property of
another in an open, notorious, visible, continuous, and adverse way for a predefined
duration of time to acquire legal record title to such property.81 Its exceptionally
presence appears to contradict justice and equity in that it seems to compensate
"wrongdoers" for activities which would, on the substance of it, is contrary to our long
held perspectives of property ownership. Adverse possession is a bizarre "backwater" of
law inadequately comprehended by most laymen. The law sets up that a man who
constructs his title with respect to adverse possession should plainly unequivocally
through confirmations that his possession was hostile to the real owner and amounted to a
denial of his title to the property claimed.82
This Paper has been structured in two parts, the first part deals with the historical
81 3 AM. JUR. 2D Adverse Possession § 2, 10 (2011)
82 Mitra Upendra Nath, The Law of Limitation and prescription (in British India): including easements,
with an appendix of facts, reference to the latest cases and an index, (Oxford: thacker, Spink) 1885.
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background, significance and elements of adverse possession and how it has been
encompassed in the Indian property law. The other part deals with the alterations that
could be brought about with regards to the scope of adverse possession and to give it a
different dimension. The researcher has taken various cases, using them as examples to
enunciate upon the principles and to understand the modern judicial response to the rights
of real owner. Finally, arriving at a conclusion.
HISTORICAL BACKGROUND OF ADVERSE POSSESSION.
The concept of adverse possession was conceived in England and can be followed back
to the 12th century around 1275 to the decline of feudal period,83 As feudalism declined,
private responsibility for property by a rising white collar class created,84 and was at first
made to permit a man to claim right of "seisin" from his ancestry. Numerous felt that the
first law that depended on "seisin" was hard to set up, and around 1623 a statute of
limitations was instituted that considered a man in possession of property for twenty
years or more to procure title to that property. This early English principle was intended
to anticipate legal disputes over property rights that were prolonged and exorbitant.85
The doctrine was also created to prevent the waste of land by forcing owners to monitor
their property or suffer the consequence of losing title. When a landlord might assert his
title under a proprietary action, and a squatter could assert his possessory rights under a
possessory action. For the last five centuries, the law, instead of giving more protection to
land owners, has interestingly been developing in favour of the squatters, such that the
wrongdoers.86
The English codification of adverse possession seems to start in 1275 with the enactment
of the Statute of Westminster.87 The Statute of Westminster set up the year 1189 as the
soonest go back to which title to real property could be looked with the end goal of
83 Stevie Swanson, Sitting on Your Rights: Why the Statute of Limitations for Adverse Possession Should
Not Protect the Couch Potato Future Interest Holders, 12 FLA. COASTAL L. REV. 305, 308 (2011).
84 Ibid
85 John G. Sprankling, An Environmental Critique of Adverse Possession, 79 CORNELL L. REV. 816,
840–53 (1994) (arguing that the doctrine of adverse possession was developed as a means of negating
the existence of undeveloped land)
86 ibid
87 Supra note 3.
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establishing the genuine owner of such real property.88 By establishing a beginning date
for seeking the validity of title to real property, the gathering in possession of real
property starting such date turned into the assumed owner regardless of the possibility
that such gathering did not legitimately get his interest in the property.89 The Statute of
Westminster can be seen as establishing the establishment whereupon the law of adverse
possession was later built.90 Building upon that foundation, in 1540, a statute was
enacted that limited the amount of time within which a true owner of real property could
file an action to assert his property rights.91 Later, in 1623, the first statute of limitations
in the modern incarnation was enacted in England. The 1623 statute established a twenty
year time limit for actions for the recovery of real property. By 1874, the twentyyear
limitation period was shortened to twelve years with the passage of the Real Property
Limitation Act. The Real Property Limitation Act is particularly important because it
declared that at the end of the twelve year statutory period, the true owner’s rights, if not
asserted, would be extinguished in favor of the adverse possessor.92 It is through the
application of these Acts that the key elements of the doctrine of adverse possession
developed in England.93
The concept of adverse possession was subsequently adopted in the United States. The
doctrine was especially important in early American periods to cure the growing number
of title disputes. The American version mirrored the English law, which is illustrated by
most States adopting a twentyyear statute of limitations for adverse possession claims.
As America has developed to the present date, property rights have become increasingly
more important and land has become limited. As a result, the time period to acquire land
by adverse possession has been reduced in some States to as little as five years, while in
others; it has remained as long as forty years. The United States has also changed the
traditional doctrine by preventing the use of adverse possession against property held by a

88 ibid
89 Brian Gardiner, Comment, Squatters’ Rights and Adverse Possession: A Search for Equitable
Application of Property Laws, 8 IND. INT’L & COMP. L. REV. 119, 126–27 (1997).
90 Supra note 3
91 Ibid, see also, supra note 9.
92 Ibid
93 John G. Sprankling, The Ant wilderness Bias in American Property Law, 63 U. CHI. L. REV, 538
(1996)
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governmental entity.94
During the colonial period, prior to the enactment of the Bill of Rights, property was
frequently taken by states from private land owners without compensation. Initially,
undeveloped tracts of land were the most common type of property acquired by the
government, as they were sought for the installation of public road. Under the colonial
system it was thought that benefits from the road would, in a newly opened country,
always exceed the value of unimproved land.95
The doctrine of adverse possession emerged in an era where lands were unlimited
especially in the United States of America and documentation meager with a specific end
goal to offer end to the title of the possessor and keep whimsical claims from ejecting.
The idea of adverse possession ways out to cure potential or genuine imperfections in
land titles by putting a statute of limitation on conceivable prosecution over ownership
and possession. A landowner could be secure in title to his territory; generally, long lost
heirs of any former owner, possessor or lien holder of hundreds of years past could
approach with a legal claim on the property. Since independence of our country we have
seen enrolled archives of title and more legitimate, if not consummate, sections of title in
the government records. The circumstance having changed, the statute requires a change.
ELEMENTS OF ADVERSE POSSESSION
Now, a question arises that what elements must be satisfied in order to prevail the claim
of title by adverse possession. To succeed in a claim of title by adverse possession, a
claimant must fulfill two unmistakable parts: he or she must be in possession (adversely)
of the real property for in any event the statutory period, and he or she must demonstrate
every element of the doctrine of adverse possession.96 If a person (trespasser) simply
holds an object without being sued by the real owner until the statute of limitation runs
out, the owner cannot sue to recover the alleged item. However, because of the
significance attached by the common law to the ownership of real property, the law has
94 Swanson, supra note 3, at 309 (citing Real Property Limitation Act, 1874, 37 & 38 Vict., c. 57 (Eng.)).
95 State Of Haryana vs. Mukesh Kumar & Ors on 30 September, 2011
96 William B. Stoebuck & Dale A. Whitman, THE LAW OF PROPERTY 853 (3D ED. 2000).
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developed strict rules that must be adhered to for an adverse possession to be effectively
carried out. In other words, unless the adverse possessor meets these requirements, his or
her adverse possession was ineffective. There are four required elements for an adverse
possession to be effective. 97
1. The possessor has actually entered into the premises and must have exclusive

possession of the property
2. The possession must be “open” and “notorious”
3. The possession must be for a continuous period of time
4. It must be Hostile

# Actual & Exclusive: For this element to be fulfilled, the adverse possessor must enter
and reside on, or utilize the land for the whole duration of the adverse possession period.
Moreover, the holder must possess the land to the prohibition of the true owner.
Possession that is imparted to the true owner is not "adverse" to the true owner, and is in
this manner not adverse possession. The theory behind this element is that the “true”
owner of the property cannot be expected to bring an action against a possessor who has
not excluded him from the property. In the case of P.Lakshmi Reddy v. L. Lakshmi
Reddy,98Adverse possession cannot commence without actual possession which can
furnish cause of action. There is discontinuance of adverse possession when possession
has been abandoned because there is no one against whom the rightful owner can bring
his action.99
# Open & Notorious: For the adverse possession to be effective, it must be done in a
way that is visible to everybody. On the other hand, the possession must be done in such a
way, to the point that the actual owner would notice the possession in the event that he or
she tried to look. On the off chance that the adverse possession is on property that would
not by and large be assessed by or whose occupation would not be clear to the true owner,
then the adverse possession is inadequate. Consequently, to adversely have underground

97 Chaplin v. Sanders, 100 WN.2D 853, 857, 676 P.2D 431 (1984).
98 P.Lakshmi Reddy v. L. Lakshmi Reddy,1957 SCR 195: AIR 1957 SC 314
99 S.M. Karim v. Bibi Sakina, AIR 1964 SC 1254; P. Periasami v. P. Periathambi, (1995) 6 SCC 523;
Mohan Lal v. Mirza Abdul Gaffar, (1996) 1 SCC 639.
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property, for example, some piece of a coal mining shaft or an oil well, it is frequently
important to demonstrate that the true owner did, truth be told, know of the possession, If
the adverse holder relinquishes the land each time the true owner comes to keep an eye
on the land, then the possession won't be thought to be adverse by any means, on the
grounds that it won't be open and notorious. In the case of L.N.Aswatama v.
P.Prakash100, it was held that Reiterated, long and continuous possession by itself would
not amount to adverse possession if it was either permissive or without animus
possidendi. To establish claim of title by prescription, possession of the Claimant must be
physical/actual, exclusive, open, uninterrupted, notorious and hostile to the true owner for
a period exceeding twelve years.
# Continuous: the owner must have uninterrupted possession of the land for the duration
of the statutory period. Obviously, this does not imply that the holder must be on the land
for 24 hours a day, seven days a week, 365 days a year. Maybe, this element obliges that
the holder occupy the land to the degree and with the measure of use that the normal
owner would occupy the property.
Obviously, the level of possession that is thought to be continuous and uninterrupted will
change contingent on what the property is regularly utilized for. On the off chance that
the property is utilized as a permanent residence, then the unfavorable owner would need
to live in the house as the normal individual would live in a permanent residence. On the
off chance that the house is an excursion house, then its infrequent utilization at sporadic
times amid the year for the statutory period could be sufficient.
In R. Hanumaiah v. State of Karnataka101, it was held that, to claim adverse
possession, the possession of the claimant must be actual, open and visible, hostile to the
owner (and therefore necessarily with the knowledge of the owner) and continued during
the entire period necessary to create a bar under the law of limitation. In short, it should
be adequate in continuity, publicity and in extent. Mere vague or doubtful assertions that
100 L.N.Aswatama v. P.Prakash (2009) 13 SCC 229 : (2009) 5 SCC (Civ) 72 : (2009) 3 CHN 162 (SC) :
(2010) 1 KCCR 113 (SC)
101 R. Hanumaiah v. State of Karnataka (2010) 5 SCC 203 : (2010) 2 SCC (Civ) 343: (2010) 82 ALR 250 :
(2010) 91 AIC 171 (SC)
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the claimant has been in adverse possession will not be sufficient. Unexplained stray or
sporadic entries for a year or for a few years will not be sufficient and should be ignored.
# Hostile and under a claim of right: This element obliges that the possessor must enter
and possess the property without the owner's consent and that the possessor must possess
the property with the purpose of staying on the property for all time. It doesn't oblige that
the possessor really claim that he or she has a legal right to possess the property. It is
sufficient that the possessor plans to stay on the property in perpetuity. The key
consequences of this standard are that:
a) A tenant cannot claim adverse possession against his or her landlord because, by
definition, the lease allows that tenant to live on the premises. Therefore, the
possession is not hostile. The same is true for cotenants. Since each cotenant has a
right to possess the entire property, possession by a single tenant is not considered to
be hostile.
b) An occupier cannot adversely possess property if he or she has permission from the
"true owner" to occupy the property.
c) An adverse possession is ineffective if the possessor verbally (or otherwise) concedes
the fact that the owner is the “real” owner of the property and that he or she is just the
possessor. In such a case, the possession is not considered to be hostile.
In the case of Roop Singh v. Ram Singh102, Permissive possession for ong does not
convert to adverse possession; claimant by cogent and convincing evidence must show
hostile animus and possession adverse to the knowledge of real owner.103

Adverse Possession: time to relook at the doctrine
The claim to rights and interests in connection to property on the premise of possession
has been recognized in every legal system. As observed by the Supreme Court of India on
account of Karnataka Board of Wakf v. GOI104 , in the eyes of law, an owner would
102 Roop Singh v. Ram Singh (2000) 3 SCC 708 : AIR 2000 SC 1485
103Thakur Kishan Singh v. Arvind Kumar, (1994) 6 SCC 591.
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be considered to be in possession of a property insofar as there is no interruption. Non
utilization of the property by the owner even for quite a while won't influence his title. Be
that as it may, the position will be adjusted when someone else takes possession of the
property and affirms rights over it and the individual having title precludes or fails to
make legal move against such individual for quite a long time together. "The procedure of
acquisition of title by adverse possession springs without hesitation basically of course or
inaction of the owner”. 105The law on adverse possession is contained in the Indian
Limitation Act. Article 65, Schedule I of the limitation Act recommends a limitation of
12 years for a suit for possession of immovable property or any interest in that in view of
title. Note that the beginning stage of limitation of 12 years is counted from the half quart
of time "when the possession of the litigant gets to be adverse to the plaintiff". The
method of reasoning for adverse possession lays extensively on the thought that title to
land ought not long be in uncertainty, the general public will profit by somebody making
utilization of area the owner leaves idle and that that persons who come to see the
inhabitant as owner may be protected.106
Some legal scholars from different countries have pleaded for abolition of adverse
possession describing it as legalized land theft and a means of unjust enrichment.it has
been pointed out that there is no certainty in the law of adverse possession and the courts
in several cases have wrestled with the meaning of the expressions – actual, continuous,
open, notorious, hostile and exclusive.
The Supreme Court of India, has in two recent decisions, namely, Hemaji Waghaji vs.
Bhikhabhai Khengarbhai107and State of Haryana Vs. Mukesh Kumar108, has pointed
out the need to have a fresh look at the law of adverse possession. Borrowing the
language from the judgment of the High Court (Chancery Division) of England in J.A.
Pye (Oxford) Ltd. vs. Graham109, the Supreme Court in the former case, described the
law of adverse possession as irrational, illogical and wholly disproportionate and
104 Karnataka Board of Wakf v. GOI (2004) 10 SCC 779
105 Amrendra Pratap Singh v. tej Bahadur Prajapati, (2004) 10 SCC 65.
106 William B. Stoebuck, “The Law of adverse possession In Washington”, (1960) 35 Wash.L.Rev. 53
107 Hemaji Waghaji vs. Bhikhabhai Khengarbhai AIR 2009 SC 103
108 State of Haryana Vs. Mukesh Kumar 2011(10) SCC 404
109 J.A. Pye (Oxford) Ltd. vs. Graham (2000) 3 WLR 242
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extremely harsh for the true owner “and a windfall for dishonest person who had illegally
taken possession of the property”. The Supreme Court, after extensively quoting from P.
T. Munichikkanna Reddy vs. Revamma110 reiterated the observation therein that “with
the expanding jurisprudence of the European Court of Human Rights, the Court has taken
an unkind view to the concept of adverse possession in the recent judgment of J.A. Pye
(Oxford) Vs. United Kingdom”. The Court was not aware that the said judgment of
ECHR has not been approved by the Grand Chamber consisting of a larger Bench, on a
reference made to it in the same case.
In Hemaji Waghaji’s case, the Supreme Court held on the facts that the appellant had
miserably failed to prove adverse possession. “Before parting with this case, we deem it
proper to watch that the law of adverse possession which removes an owner on the
premise of inaction inside of limitation is irrational, illogical and entirely
disproportionate. The law as it exists is to a great degree brutal for the true owner and a
fortune for an exploitative individual who had illegally taken energy of the property of
the true owner. The law should not to benefit a man who in clandestine way takes
possession of the property of the owner in contradiction of law. This in substance would
imply that the law gives seal of support to the illegal activity or exercises of a rank
trespasser or who had wrongfully taken possession of the property of the true owner. We
neglect to fathom why the law ought to place premium on untrustworthiness by
legitimizing possession of a rank trespasser and convincing the owner to lose its
possession simply because of his inaction in taking back the possession inside of
limitation. In our considered perspective, there is an earnest need of crisp look with
respect to the law on adverse possession. We prescribe the Union of India to genuinely
consider and roll out suitable improvements in the law of adverse possession. A duplicate
of this judgment be sent to the Secretary, Ministry of Law and Justice, Department of
Legal Affairs, Government of India for making fitting strides as per law.”
Likewise, on 30th September 2011 in State of Haryana v. Mukesh Kumar & Ors., the
Supreme Court of India handed down a judgment that could force a relook at the

110 P. T. Munichikkanna Reddy vs. Revamma (2007) 6 SCC 59
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colonial ‘relic‘ of adverse possession which has the effect of legally (read ‘with authority
of law’) vesting the title of a property in a trespasser from a true owner.
The Court held that “the theory of adverse possession is … perceived by the general
public as a dishonest way to obtain title to property… mistakes by landowners or
negligence on their part should never transfer their property rights to a wrongdoer, who
never paid valuable consideration for such an interest.” Although, the Government can
also acquire land by adverse possession, but “fairness dictates and commands that if the
government can acquire title to private land through adverse possession, it should be able
to lose title under the same circumstances”.
The Court then analyzed the historical exigencies that prompted the creation of a right to
title in a property by method for adverse possession. In any case, it said that position had
changed in the U.S. furthermore, the U.K., with right to property being hoisted to a
human right. In advising the Parliament to take a relook at the antiquated doctrine, the
Court mentioned different imperative alternative objective facts.
1. The Parliament may consider abolishing the law of adverse possession or at least
amending and making substantial changes in law in the larger public interest. And
especially, if the governmental authorities, like the police try to use their might to acquire
land using this doctrine, it is the most tragic – in the Supreme Court’s words – “a
testament to the absurdity of the law and a black mark upon the justice system’s
legitimacy“. Rather, the government should protect a citizen’s property and not ‘steal’ it.
2. The Parliament must either require the adverse possessors to compensate the owners at
the prevalent market value, or abolish the ‘bad faith’ adverse possession, or maybe
increase the period of possession to claim adversely from the current 12 years to 30 or 50
years.
Finally the Court held that:
“Adverse possession allows a trespasser – a person guilty of a tort, or even a crime, in
the eyes of law – to gain legal title to land which he has illegally possessed for 12 years.
How 12 years of illegality can suddenly be converted to legal title is, logically and
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morally speaking, baffling. This outmoded law essentially asks the judiciary to place its
stamp of approval upon conduct that the ordinary Indian citizen would find
reprehensible.
The doctrine of adverse possession has troubled a great many legal minds. We are clearly
of the opinion that time has come for change.
If the protectors of law become the grabbers of the property (land and building), then,
people will be left with no protection and there would be a total anarchy in the entire
country.”

CONCLUSION
"Adverse Possession" is a legal doctrine that permits a person to acquire legal ownership
of property that he regards as his own, on the off chance that he does as such for a
sufficiently long period of time, despite the fact that the property is not his own. As it
were, a person who utilizes someone else's property, without permission, for a sufficiently
long period of time, can acquire legal ownership of that property.
In this paper, I have identified the evolution of the doctrine with respect of UK and US
and how it has been emerged in the laws of India. However the basic elements of the said
doctrine been discussed with relevant case laws supporting it.
Time and again the Honorable Supreme Court and numerous High Courts have upheld
that determination of an adverse title of possession is not simply a question of law but
rather likewise a matter of fact. The paper additionally logically proposes the need to
emphasize the doctrine and to determine the uncertainties'. The creator likewise
recommends that the time period altered by the limitation act should likewise be stretched
out in order to empower the true owner to claim his directly over the property. The
doctrine of adverse possession must be gone for making the laws identified with property
as viable and must obviously characterize the privileges of holder and owner rather
profiting the wrongdoers.
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PUBLIC TRUST DOCTRINE, EMINENT DOMAIN AND
LAND ACQUISITION: AN INDIAN EXPERIENCE
RISHABH SHRIVASTAVA
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ABSTRACT
This project is related to the very land acquisition being carried throughout the territory
of India. The Research is to find the jurisprudential approach behind such an activity
being cultivated from the time immemorial. The Right to Property is a legal right but no
more a fundamental right or a fundamental principle of law but it has its reflections and
today also is a matter of ‘Right’, at least. Property is a sign of ownership of a ‘thing’ that
has some value attached to it. Land is a property, an immovable property, which has a
value attached to it. But all along, it is also a ‘Natural resource’ and thus each and every
individual has an equal right over it. In lieu of this, the various doctrines such as Public
Trust Doctrine will be discussed in the paper.
The paper mainly targets the land acquisition and its impact on the society as a whole and
also in parts. The paper very resourcefully tries to demarcate between the beneficiaries
and the real losers of such deals. Also, the political influence and the movement of our
society towards a capitalist society is the hypothesis being set for this research paper.
Here, in this paper very for mostly, the approach of or the philosophy behind ‘Right to
property’ is being discussed in lieu of which the conclusions are made in accordance to
the present positions in the society. Acquiring of land is not a new phenomenon but is
being carried since the time of British Rule in India. Thus the study being done is to get
aware with the social implications and demarcating the vast chunk of the society being
deprive of their legal rights. Law does not only confers through ‘Procedure established by
law’ but also through ‘Due process of law’ (the idea of fairness, equity, natural justice).
Thus to ensure complete justice, Rule of law should be to abide by but the back door
entry of ‘due process of law’ has to be there.
In the conclusion, the paper goes with empirical way of studying and analyzes the land
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acquisition through real events taken place in the country. Thus, the concluding remarks
are the synthesis of thesis as well as antithesis of the research work done.
“There is nothing which so generally strikes the imagination, and engages the affections
of mankind, as the right of property.”
BLACKSTONE
I.

Introduction: Right to Property A Jurisprudential Approach

The concept of Property has been very ancient as well as very important. It holds a
premier place in our constitution as well as in the society, in which we live. The concept
of property is very wide and has splurged its branch in almost every aspect i.e. political,
economic, legal, social etc. The notion of property has evolved over a period of time and
today in times of globalization and dynamic economic relations between the developed
and the developing nations, the concept of property is very complex and is gaining
foremost importance in all the fields.
The jurisprudential approach to property has always been identical and imperative to
understand the actual essence of what actually the property is. Property is a simple
concept: it is the individual’s right to unfettered possession, disposition, and use of
corporeal and incorporeal objects111. Property has always been the subject significant
importance both in terms of society and economics. It has always been “specific,
identifiable and knowable and hence held a special place in law, republican theory and
society”112. Over a period of time, all of us have realized that, the destruction of the
land’s ecological integrity threatens the community’s survival; therefore, the growing
inequitable patterns of land distribution have raised the questions on understanding and
structuring of the concept of ‘Property’.
Property is a ‘bundle of rights’, not just a right, the right to disposition, right to lease,
right to extract natural resources, right to destroy and many other such rights. Over a
period of time, due to the growing dominance of the neoliberal political economy, there

111 RICHARD EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF THE EMINENT DOMAIN.
112 Jennifer Nedelsky, American Constitutionalism and the Paradox of the Private Property,
CONSTITUTIONALISM AND DEMOCRACY 241, 252 (1988).
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has been substantial growth in the notion of ‘private property’ also. Private property
means the property belonging to an individual or the group of individuals or associations,
which have the sole authority to decide what they have to do with that property. The
property rights are thought to maximise the aggregate social wealth by encouraging
people to calculate cost and benefits owing things113. The Right to Property has been
closely associated with the approach of economic analysis114. Property has been
classified into Movable and Immovable, Corporeal and Incorporeal, real and personal.
The definition of property always consisted of three major elements, they are:
1 To acquire
2 To own and possess
3 To dispose the same
The state always restricts the absolute right to property by imposing certain social control
mechanisms like taxation, ‘eminent domain’ etc. The absolute doctrine of the freedom of
property propounded by the Locke, Bentham, and Spencer do no longer hold the field.
II.

Right to Property under Indian Constitution

The legal regulation of the Right to Property is always governed by the factor of public
policy and the socioeconomic conditions of the citizens of that nation. Under the Indian
Constitution the Right to Property is enshrined under Article 300A115. The Right to
Property was amended by the major 44th amendment. The most basic philosophy
underlying the Right to Property under the Constitution of different jurisdictions have
always been same, i.e. establishment of a welfare state and an economic system rooted in
fulfillment of the individual, controlled and bounded always by the values of the
principles of the society in which he lived116. Due to this philosophy, there have always
been the conflict between the fundamental right to property and the policy mechanism of
the state i.e. Directive Principle of State Policy. The conflict arises because the state is
authorized to secure the ownership and control of the material resources of the
113 J. Martin Pedersen, Properties of Property: A Jurisprudential Analysis, THE COMMONER (2010)
available at: www.commoner.org.uk (last visited on: 20 may, 2015).
114 The approach was developed by the Roland Coase in the 1960’s.
115 Inserted by the 44th Constitutional Amendment.
116 K. Subba Rao, Property Rights under the Constitution, 2 SCC (JOUR) (1969).
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community and to keep check on the equal distribution of such resources. On the other
hand, the right to property gave an individual an unqualified and absolute right to have
property and exercise different categories of the rights upon it. Many Indian
Constitutionalists believed that, the implementation of the Right to Property is not
possible without the enforcement of the directive principles. But, ultimately many of
them ended by saying that the utmost realization and the harmony must be maintained
between the two.
A. The Concept of Eminent Domain117:
The Indian Constitution during the 44th amendment gave rise to the concept of the
“Eminent Domain”. This concept originally was taken from the United States of
America, because the government there had the power to take private property for public
use and hence it was called by the American Lawyers as the eminent domain. In India,
the founding fathers also renamed this concept as “compulsory acquisition” (in India).
The concept of the eminent domain was first time defined in the case of State of Bihar v.
Maharajadhiraj Sir Kameshwar Singh118 (Kameshwar Singh’s Case), Mahajan J.
defined the eminent domain as; “the power of the sovereign to take property for public
use without the owner’s consent upon making just compensation”119. Going one step
ahead, Sinha C.J. declared that the “eminent domain” was inherent in sovereignty120.
Before the introduction of the recent land acquisition bill in the Parliament of India, the
provisions of the land acquisition were governed by the Land Acquisition Act (LAA),
1894 (a colonial legislative piece). Under the provisions of the LAA, the concept of
eminent domain was present, the act stated that the government can acquire the private
land only for the ‘public purpose’ and that ‘compensation’ has to be paid to the original
owner. The term eminent domain has been defined from the Latin term dominium
eminens which means supreme lordship. It is believed that the Dutch scientist Hugo
Grotius propounded the concept of the eminent domain. He stated that even the Magna
Carta discussed the concept of the eminent dominant and thus authorized the government
117 This section will be discussed in detail in the later part of the paper.
118 State of Bihar v. Maharajadhiraj Sir Kameshwar Singh (1952) S.C.R. 889.
119 State of Bihar v. Maharajadhiraj Sir Kameshwar Singh (1952) S.C.R. p. 929.
120 State of W.B. v. Union of India, (1964) 1 SCR 371.
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to seize the land121. In India, the need of the eminent domain was visible, when the
colonial administration seized the land (private) for the construction of docks, ports,
canals, railways etc. to carry out the free flow of goods and services. After the
amendment of the Constitution (44th Amendment), the Right to Property was repealed as
the fundamental right and was clubbed under the Article 300A, as a result, the Right to
Property was no more a fundamental right but was a legal right.
III.

Public Trust Doctrine and Land Acquisition:

The origins of the ‘Public Trust Doctrine’ (hereinafter, PTD) can be traced back to the
Justinian Code of 6th Century Rome Doctrine of res communes which states that some
things are ‘common to mankind’ like air, water, land, sea, soil and other natural
resources. The notion on which the concept of res communes or PTD is based on the
conservation of the natural resources, ‘common property’ and extended public protection
to the natural resources. It prevented the complete private acquisition of the natural
resources and implemented the model that sovereign owned these resources in the trust
for the people122. Common Property resources are those resources that are not controlled
or owned by the single community or entity. No single entity can own the rights over the
nature of such properties.
This concept is very much famous in the Common Law; the Magna Carta123, the
commentary by Blackstone and the writings of Bracton and Flecta are considered to be
main founding base for the concept of PTD. The Common Law further elaborated the
model of the PTD and divided the common properties into two:
(a) Properties where the interest in transferable to private individuals Jus Privatum
(b) Properties that were held in trust for the public Jus Publicum
Under PTD, the sovereign i.e. the government of the state and the citizens of the state
share the relationship of the trustee and the beneficiary. The most fundamental duty of the
121 MAGNA CARTA art. XXIX (“No Freeman shall be taken, or imprisoned, or be disseized of his
Freehold . . . but by lawful Judgment of his Peers, or by the Law of the Land.”) (emphasis added).
122 Joseph L. Sax, Public Trust Doctrine in Natural Resource Law: Effective Judicial Interpretation, 68
MICHIGAN L. REV. 471 (1970).
123 Para 5 of the Magna Carta explained the concept of the guardianship of the land and other resources.
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trustee is to act solely and unconditionally in the best interest of the beneficiaries. The
trustee is also entrusted with the duty to exercise his skill and talents to preserve the
property for the consumption and advantage of the beneficiary. In fulfilling its mandate,
the trustee should act prudently, diligently and bona fide.
A. Eminent Domain and the Public Trust Doctrine:
As discussed earlier, the concept eminent domain, under which the government may
acquire the private property for the public use without the consent of the owner, also
known as the compulsory acquisition. But, the conflict arises where the principles
embodied under the PTD are violated by the theory of ‘Eminent Domain’. The PTD talks
about following principles;
1 The Property subject to trust must not only be used for a public purpose, it must
be held available for use by the general.
2 The Property must not be sold, even for cash equivalent; and
3 The Property must be maintained for particular kind of uses such as navigation
recreation, or fishery124.
Eminent Domain since the colonial time is considered to be an extensive part of the PTD.
The essence of the Eminent domain can be observed in the colonial LAA, 1894; when the
government acquired the land for the development of the roads, canals, railways,
industries etc.125 Although the British government extended the ambit of the code to
include the construction of the railways into the “public purpose”. The government for
thereon soon unified all the laws under one common land acquisition scheme. PTD also
functions on two principles: it mandates affirmative state action for effective management
of the resources and empowers the citizens to question the ineffective management of the
natural resources. It requires accountability in the decision making process in regard to
administration and utilization of the resources. Both, eminent domain and the PTD works
on the same rationale, that the conservation and the efficient mobilization resources is an
124 Godber Tumushabe et.al., Sustainability Utilising our Natural Heritage: Legal Implications of the
Proposed Degazettement of Butamira Forest Reserve, 4 ACODE POLICY RESEARCH SERIES (Kampala,
2001)
125 No.1 of 1824 of Bengal Code.
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important and mandatory function for the economic as well as social progress of the
society. Thus, if the land is used for any public purpose that may enhance the economic
capabilities of the nation is justified instead of a private property benefiting only an
individual or group of individuals126.
In context to land, both the eminent domain and the PTD both share a special relationship
with each other. Under PTD, the government is authorized to take care of the resources in
the best interest of the people, to whom the resources belong and they are the ultimate
beneficiary of the resources whereas the model of the eminent domain also works on the
principle that government can acquire those private resources which are to be used for the
public purpose without the consent of the owner, provided that the compensation, based
on the idea of fairness, has to be provided to the owner. The issue that strikes here is that;
whether such acquisitions made under eminent domain are valid to full extent? Whether
the compensation and rehabilitation mechanism is fully fair and errorfree?
The legal scholars have always debated on the concept of eminent domain and the land
acquisitions that are being made by the sovereign authority under it. The validity of such
acquisitions has not been able to hold their spirit in the court of law. The judiciary from
time to time has developed several precedents where the principles of eminent domain
and the PTD were challenged and were quashed very severely by the judicial officers.
The compensation principles as well as the rehabilitation programmes have also seen
themselves being questioned in the court of law.
B. History of Eminent Domain and Land Acquisition in India:
The land is the center for the economic development of any nation. The country that has a
better Property structure has more investment and productivity and can afford more
labour instead of those where the structure is inefficient. The concept of eminent domain,
which is borrowed from the American Constitution, the Fifth Amendment, added the
‘Taking Clause’ in the American Constitution. The clause enabled the government to take
the land of the private owners for the public purpose like the roads, canals, railways etc.
126 Patricia KameriMbote, The Use of Public Trust Doctrine in the Environmental Law, 3/2 LEAD JOURNAL
195 (2007) available at: http://www.leadjournal.org/content/07195.pdf
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The Indian government also got inspired from this concept and introduced the same under
the LAA, 1894. The Indian government started its land reformation during the late 18th
century. There were many reason for it and the mainly being the failure and the suffering
caused by the Zamindari System. The Indian government started using the eminent
domain to redistribute the land system. Government exported the land from private
Zamindari land and would give it to the Indian farmers. Many state governments
introduced their respective state laws which abolished the Zamindari system and
introduced new set of land laws127. These newly made laws quashed all the claims of the
Zamindars, and hence the community of the Zamindars reached the newly established
Supreme Court, which justified the eminent domain practice carried by the government
and hence abolishing the Zamindari System128.
The Zamindar’s argued that this type of practice served no public purpose, because taking
land from one person and giving it to another cannot be termed as ‘public purpose’.
These reforms were aimed at aspiring the farmers to have more direct control on their
land. The reforms gave more security to tenants from the eviction of land from the
landlords. In certain areas of India, these reforms were named as operations129, where
the tenants were provided security against the landlords though not the full ownership of
the land.
C. Land Acquisition: An Indian Experience (A Case Study)
India is a country with deep infrastructure needs in order to meet the needs economic
development of country is mandatory. The main focus of Indian government should be
development of proper policy for development as to keep the pace of economy growing.
The question that arises here is that does India have such sufficient land regularisation
that private transfers by eminent domain are no longer required for development?
The status quo proves that the answer is ‘yes’. However, in India, right to property no
longer remained a constitutional right and it is governed by LAA, 1894. This Act
provides that the land can be acquired by the government for “public purpose” only if
127 For ex: Uttar Prradesh Zamindari Abolition and Land Reforms Act, 1950.
128 Rajya Surya Pal Singh v. State of U.P. (1951) 1975 A.I.R. 1083 and State of Bihar v. Maharajadhiraja
Sir Kameshwar (1952) 1 S.C.R. 889.
129 In W.B. the reforms were named as “Operation Barge”.
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“compensation” is paid.130 This does not apply to zamindar’s land, apart from this
government can acquire land for projects, both private and public purpose. The two terms
“public purpose” and “compensation” given under this Act are ambiguous. In a recent
case SC defined “public purpose” as “any purpose wherein even a fraction of the
community may be interested or by which it may be benefitted.”131 Till now there is no
such concrete definition for this as what may be for public good acquiring of land by
government. According to LAA 1895, compensation term was reviewed and it was left to
judges for deciding the fair value of land.132 As a result of which massive devaluation of
acquired land took place.133 There were cases in which government knowingly
undervalued the land with the motive to resell it134 and in some cases even after the
government was working with a bona fide intention, the news that the land is going to be
acquired reduces the true value of land and hence the government was able to buy it at a
cheaper rate.135 These are the frequent practices of land acquisition that are going
throughout the India.136 Sometimes compensation provided is almost nothing and the
same land is sold to private undertakers at a higher rate. In one recent scenario that took
place on Yamuna Express Highway in U.P, where the government forcefully enforced
LAA over the farmers and took their land for public purpose and even acquired land for
private transfer for building townships along the highway. Government via eminent
domain forcefully acquired 6500 acres of land from the farmers.137 The compensation
provided was inadequate and the farmer lost their livelihood and became unsettled so the
farmers started protest against the land acquisition. This shows that how eminent domain
works negatively for India.

130 The Land Acquisition Act, No. 1 of 1894, INDIA CODE (1993).
131 Sooraram Pratap Reddy v. District Collector, (2008) 9 S.C.C. 552
132 Shri Ashok Kumar Sen, Law comm’n of India, TENTH REPORT: LAW OF ACQUISITION AND
REACQUISITION OF LAND 1 (1958).
133Praful Bidwai, A Nadigram Near Nagpur?, KHALEEJ TIMES (Feb. 9, 2008), available at:
http://www.khaleejtimes.com/DisplayArticleNew.asp?col=&section=opinion&xfile=data/opinion/2008/Feb
ruary/opinion_February32.xml. (last visited on June 4, 2015).
134 Id
135 Priya S. Gupta, The Peculiar Circumstances of Eminent Domain in India, 49 OSGOODE HALL L.J. 445,
475 (2012).
136 Aseem Shrivastava, SEZs: The Problem, COUNTERCURRENTS.ORG (Feb. 19, 2008), available at:
http://www.countercurrents.org/shrivastava190208.htm (last visited on: June 2, 2015).
137Puja Mehra, No man's land,( August 7, 2011), available at: http://businesstoday.intoday.in/story/land
acquisitionprotestshaltindiaprojectsgreaternoida/1/17153.html (last visited on: June 2, 2015).
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High amount of litigation is paid by people for government’s acquisition and at times, it
also led to situation of unrest, kidnapping, murder, riots and police crackdown as seen in
the case of Yamuna Expressway.138 Fewer times the land stays undeveloped because of
economic reasons as government cut off the rates for dealing with corporates. At times
the land may not be appropriate according to the needs of corporations as if they would
have given a chance they might have not chosen it.139 This proves to be an irony as these
laws were applied to take back land from the zamindars and to distribute among farmers
and now the same land is taken back from farmers and given in the hands of corporate.
Here is a situation where corporate have become new zamindars and the land is now
again in control of few hands.140 If this process continues for longer, then it will eat up
all the land reforms that have taken place by now. Mere transferring of land from one to
another will not result in any good but may hamper the economic growth of India.
IV.

Conclusion:

The root of the problem is the transfer of land from individual to private undertakers via
doctrine of eminent domain. Eminent domain plays an important role in the economic
development of the country and its impact could be seen very well on Indian land
regularization system. If we look towards the development projects underway in India,
we can also see its waste and failure. It implies even if we use eminent domain liberally
and make property rights flexible, India has not reached to position where purely private
transfer of land by eminent domain is harmful. Liberal use of eminent domain promotes
the economic growth of a country. But if we counter this argument in Indian context then
we can see that this has negative impact. Violent responses and riots have been increasing
and eminent domain is widely criticized because they have derailed many development
projects. Almost a sum total of 100 billion dollars is spent on the disputed land

138 Jason Overdorf, India: the Story of a Highway, GLOBAL POST (Sept. 5, 2012), available at:
http://www.globalpost.com/dispatch/news/regions/asiapacific/india/120904/yamunaexpressway
economyinfrastructure? (last visited on: June 1. 2015).
139 Prabhu Ghate, Dubai on Ground or Pie in Sky?, LIVE MINT (Mar. 27, 2008), available at :
http://www.livemint.com/Opinion/Jzo4twcGAdv6ISCeEwv rSP/Dubaiongroundorpieinsky.html
(last visited on: June 4, 2015).
140 Anjali Ojha, Corporates Are the New Zamindars of India: Land Reforms Activist, YAHOO INDIA NEWS
(Oct. 14, 2012), available at: http://in.news.yahoo.com/ corporateszamindarsindialandreforms
activist045934839.html. (last visited on: June 4, 2015).
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acquisition projects.141 It would be hard to argue that development projects lead to
growth when they are not actually built. This argument applies only on to the case private
transfers.
On the other hand, utilization of eminent domain in public projects is indispensably
necessary for the growth of India. This does not means that eminent domain should not
be used for private transfers rather it says that if such transfers are to affect economic
gain, they should be done through traditional means, and the standard Coasian rules
apply. Coasian rules means less government intervention in land transfer, firms can
assemble land through private negotiations for their project. If they failed to do so, then it
is currently at a higher value use than it would be if acquired by a corporation, and a
transfer should not take place. Concept of eminent domain can’t be used in India as it is
used in USA because former is a developing country and it has pressing development
needs whereas latter is a developed country.142
A revised version of LAA, 1894 should be introduced by our legislatures, as the present
Act mainly focuses on how to transfer land via eminent domain, rather it should focus on
how to compensate the farmer and settle them on new land. Another issue that concerns
is to provide appropriate definition of “public purpose”, as whether does it really includes
private players or not. Thus these concerns shall be addressed by the government soon
and should deal with these issues keeping in mind the principles of fair compensation,
sustainable development and nevertheless the “public trust”.

141 Niranjan Sahoo, Land legislation: The new land acquisition bill and its challenges 2 (2011), OBSERVER
RESEARCH FOUNDATION, OCCASIONAL PAPER NO.28, (discussing problems surrounding land acquisition)
142 Mckinsey & Co., Building India: Financing and Investing in infrastructure, 11–12 (2009)
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ABSTRACT
The law on adverse possession is contained in the Indian Limitation Act. Article 65,
Schedule I of the Limitation Act prescribes a limitation of 12 years for a suit for
possession of immovable property or any interest therein based on title. The case to rights
and diversions in connection to property on the premise of ownership has been perceived
in all lawful frameworks. Continuous and uncontested ownership for a predefined period,
threatening the rights and hobbies of a true owner, is thought to be one of the legitimately
perceived modes of securing of proprietorship. The prescription of periods of limitations
for recovering possession or for negation of the rights and interests of true owner is the
core and essence of the law of adverse possession. Right to access to Courts is banished
by law on effluxion of endorsed time. The conditions vital for the acknowledgement of a
case in view of adverse ownership have been set down fundamentally by method for
Judgemade law. A few special cases to the idea of unfavorable ownership in view of
lawful relationship between the title holder and the individual in genuine possession and
also the character of area are additionally perceived by law. It is for the support of
steadiness and securing a certain bit of psyche for the holder, who for a lot of time has
appropriated a parcel as his home without intrusion, viewing sureness and consistency in
land ownership and interests smoothly proceeding with thereto. This paper will attempt to
trace the development of the law through the various landmark judgments in relation to
adverse possession passed by the Apex Court of India and highlight the various
interpretations espoused by the same and highlight all recent progression in this ever
changing and evolving law.
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INTRODUCTION
The law on Adverse Possession is contained within the Indian Limitation Act.143 It is
pertinent to mention the three articles which cohesively form the law of limitation in
India i.e. Article 27, 64 and 65 contained within Schedule 1 of the Indian Limitation Act
of 1963.In the Limitation Act of 1963, Article 65 of Schedule 1 of the same, prescribes a
limitation of 12 years for a suit for possession of immovable property or any interest
therein based on title. Limitation of 12 years is counted from the point of time “when the
possession of the defendants becomes adverse to the plaintiff”.144The starting point or
the point of beginning of limitation does not commence from the date when the right of
ownership arises to the plaintiff but commences from the date the defendant’s possession
becomes adverse.145 Furthermore, Article 64 of the aforementioned Act reads as “For
possession of immovable property based on previous possession and not on title, when
the plaintiff while in possession of the property has been dispossessed” and the same
commences from the date of dispossession unlike the previously aforementioned
Article.146 Lastly, Section 27, which bears the title as “Extinguishment of Right to
Property”, when read in cohesion with Articles 64 and 65 of Schedule 1 in the Limitation
Act, 1963 establishes the law of adverse possession as it stands in India today.147The
bare essence of the aforementioned Article is therefore that where a cause of action exists
to file a suit for possession and if the suit is not filed within the period of limitation
prescribed, then, not only the period of limitation comes to an end, but the right based on
title or possession, as the case may be, will be extinguished.148
The rationale behind adverse possession rests broadly on the considerations that title to
land should not long be in doubt, the society will benefit from someone making use of
land that the owner leaves idle and that persons who come to regard the occupant as

143 Limitation Act 1963 art 65 & 66, sch 1.
144 MR Ry Manavikram Zamorin Raja Avergal v. P VenkatagiriPattar, 92 IndCas 245.
145 Saroop Singh v. Banto & others, (2005) 8 S.C.C. 330.
146 Rajamanickam @ Kamal Basha v. Mohammed Yassin, 20103L.W. 316.
147Manik Ali & ors. v. Musstt. Habibun Nessa @ Dulari Begum & ors,
http://kamrupjudiciary.gov.in/judgments%202013/dj/aug/title%20suit%20no.%2025%20of%202008,%202
1.08.13.pdf (Last Accessed on April 13, 2015).
148Consultation PapercumQuestionnaire on Adverse Possession of Land/Immovable Property Law,
COMMISSION OF INDIA, http:// http://lawcommissionofindia.nic.in/reports/Adverse%20Possession.pdf
(accessed on March 14, 2015).
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owner may be protected.149The same can be traced back to as early as 1623, in England
the Limitations Act, 1623 barred the right of the true owner to recover possession by
setting a fixed (albeit arbitrary) time limit for recovery.150Furthermore, another prevalent
justification for adverse possession rests broadly on the consideration that title to land
should not long be in doubt, the society will benefit from someone making use of land the
owner leaves idle and that that person who come to regard the occupant as owner may be
protected.151Therefore, to sum up, the ground behind the law of Adverse Possession is
that since the original title holder neglected to enforce his rights over the land/property,
he cannot be permitted to hold ownership of the land after a long, unfettered passage of
time.

Adverse Possession in India: Development of the Law
The Supreme Court in Chatti Konati Rao vs. Palle Venkata Subba Rao152 in reference to
T. Anjanappa vs. Somalingappa153 held that the requirements of acquisition of title by
adverse possession are threefold and hence in furtherance such possession in denial of
the true owner's title must be peaceful, open and continuous. An additional element is that
the possession must be open and hostile enough to be capable of being known by the
parties interested in the property, though it is not necessary that there should be evidence
of the adverse possessor actually informing the real owner of the former's hostile action
and hence no explicit communication must occur between the parties indicating any
hostile action in relation to the hostility in regards to the possession. The Supreme Court,
additionally, in the case Mahesh Chand Sharma vs. Raj Kumari Sharma154which is akin
to the case of M. Durai vs. Muthu & Ors155, The Supreme Court of India pointed out the

149 William B Stoebuck, The Law of Adverse Possession in Washington, 35 WashL.R. 53 (1960).
150 Fiona Burns, Adverse Possession and TitlebyRegistrations Systems in England and Australia,UNIV. OF
MELBOURNE, http://www.law.unimelb.edu.au/files/dmfile/35_3_3.pdf (accessed on March 21, 2015).
151 Adverse Possession, Maharashtra Judicial Academy and Indian Mediation Centre and Training
Institute,
http://mja.gov.in/Site/Upload/GR/Civil%20Summary%20%28Adverse%20Possession%29.pdf
(accessed on March 16, 2015).
152 Chatti Konati Rao vs. Palle Venkata Subba Rao A.I.R. 2011 S.C. 1480.
153 Ibid.
154 Mahesh Chand Sharma vs. Raj Kumari Sharma (1996) 8 S.C.C. 128.
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amendment brought about by Limitation Act, 1963, in relation to the older Limitation Act
and stated that once the plaintiff proves his title, the burden shifts to the adverse possessor
to establish that he has acquired his title by adverse possession.
The aforementioned rationale was again affirmed by the Supreme Court in the case of
Karnataka Board of Wakf vs. Government of India156. Furthermore, in the case of S.M.
Karim vs. Mst. Bibi Sakina157, the Supreme Court provided a safeguard to the original
owners by holding that, “There is no evidence here when possession became adverse, if it
at all did, and a mere suggestion in the relief clause that there was an uninterrupted
possession for "several 12 years" or that the plaintiff had acquired "an absolute title" was
not enough to raise such a plea. Long possession is not necessarily adverse possession
and the prayer clause is not a substitute for a plea."
However, the Supreme Court timeandagain has stated that there is a requirement for
revisiting the law on Adverse Possession and the same has been iterated in the cases of
Hemaji Waghaji vs. Bhikhabhai Khengar bhai158and State of Haryana vs. Mukesh
Kumar159. The Supreme Court in the aforementioned judgments has deprecated the law
on Adverse Possession in so far that it provides for a trespasser who takes possession
from the rightful owner wrongfully. In the Mukesh Kumar Case160, the Supreme Court
attached two recommendations in the nature of a longer statutory period which would
lead to the decrease in frequency of adverse possession and “ensure that only those
claimants most intimately connected with the land acquire it, while only the most passive
and unprotected owners lose title.” It also recommended that the Union of India should
immediately consider a debate on either the abolition of adverse possession in entirety or
in the alternate, to make suitable amendments in the law of adverse possession. With
these decisions, the Supreme Court has deprecated and voiced a trenchant criticism in
relation to Adverse Possession and has held the same to be regressive in nature and hence
155 M. Durai vs. Muthu & Ors, (2007) 3 S.C.C. 114.
156 Karnataka Board of Wakf vs. Government of India, (2004) 10 S.C.C. 779.
157 S.M. Karim vs. Mst. Bibi Sakina A.I.R, 1964 S.C. 1254.
158 Hemaji Waghaji vs. Bhikhabhai Khengar bhai, A.I.R. 2009 S.C. 103.
159 State of Haryana vs. Mukesh Kumar, (2011) 10 S.C.C. 404.
160 Ibid.
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is in desperate requirement either of suitable amendments or of a complete overhaul
altogether.
However, efforts to remediate the same can be seen as The Law Commission of India, an
independent body set up by the government for legal reforms, has circulated a
consultation paper on adverse possession of land and immovable property, seeking views
from judges, lawyers, experts and bureaucrats.161
Nonetheless, a total abolition of this existing system would create some inconceivable
practical problems to arise such as that of affecting poor people especially in rural areas
who are in possession of properties, but do not possess any title documents to that effect.
People in rural areas, who do not have proper land records, and even legitimate owners
who may have only the element of possession may suffer if the concept of adverse
possession is abolished or allowed to remain under stringent conditions.162

Adversity of Adverse Possession
The efficacy of laws and legal principles when reconciled against the values of the legal
system, which nourishes it, must tend to stabilize the platform that fuels its existence by
serving communal welfare and meeting the ends of justice. The sanctity of a legal system
which infatuatedly fervors to balance rights with wrongs, justice with inequity, truth with
falsity and innocence with guilt, discovers itself waning from the illumination of its
inherent values with nothing but futile endeavors surrounding its setback and instances of
travesties venturing around to hinge itself with the central notion of equity. One such
structural parody can be found under the Limitation Act of 1963, conceptualized as
adverse possession, a centuriesold method of land acquisition, still rife with controversy.
The expression adverse possession means a hostile possession, i.e., possession in denial
of the title of the true owner.163 The primary dispute today is over the element requiring
161 Sanjay Jog, Law Commission seeks views on fate of Adverse Possession,BUSINESS STANDARD (Sept. 12,
2012),
http://www.businessstandard.com/article/economypolicy/lawcommissionseeksviewson
fateofadversepossession112090902015_1.html (accessed on March 25, 2015).
162 Ibid.
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“hostility” or “claim of right”164 coupled with the demonstration exhibiting such
intentions of the possessor to possess the land as own. The manifestation of such intent,
addressed by the possessor’s conduct, has so far served as a rationale to the rights
claimed.165 The considerations visavis a claim of adverse possession, as they stand
now, brings within their fold numerous extrajudicial questions adding to the inevitably
attached ethical concerns, thus shaping a factcentric approach to override a nonethical,
legally sound, socially neutral and significantly rationalized standpoint, thus cramming
the legal orb with evaluation of extemporaneous issues and forcing the legal institutions
to delve into the effort of unnecessarily extending the branches of adjudication.
The current law on adverse possession bearing within its fold number of disabilities
condones the relation between rights and obligations, which had foundationally served as
a machinery to classify interests and secure the assurances of law. In a bid to balance the
competing considerations, this principle adopts a defensive approach towards the interests
of a patient possessor against those of a tardy owner.166 The possessor attains a form of
ownership, not through the positive conferral of proprietary title, but rather through the
extinguishment of the true owner’s right to claim repossession of the land167 thus giving
the right of ownership on land an outlook of res communis. However, the anomaly of
legal principles created through pioneering rules to shore up such antagonistic claims
indicates a need to assert as to whether a claim, no matter howsoever dishonest, of an
occupier should be given priority against an owner, even though negligent, having a title
as good as to be enforceable against the entire world, validated by an equitable
consideration.
163 State of Orissa v. Tarinisen Mahanto, 1985 (2) Civil L.J. 398, 400.
164 31 Cardozo L. Rev. 2493 (20092010).
[Reasonableness is Unreasonable: A New Jurisprudence of New York Adverse Possession Law;
Greenberg, Jason p. 2493 “For a proof to substantiate a claim of adverse possession with the help of
clear and unequivocal evidence, the hostile nature of the possession as against the real owner amounting
to a denial of his title to the property claimed along with the animus of the person claiming his title
under adverse possession needs to be established as factual questions of adjudication.”].
165 Ibid at 2494. [It is this notion of “intent” in the hostility/ claim of right prong has given rise to much
controversy because it can be and has been viewed as a mental state requirement.].
166 D K Irving, Should the Law recognise the acquisition of title by adverse possession?, 2 AUSTRALIAN
PROP. L.J. 112 (1994).
167 DR. SAMANTHA J HEPBURN, PRINCIPLES OF PROPERTY LAW 70 (3rd ed. Routledge Cavendish, New York,
2006). [ The expiration of the limitation period effectively extinguishes the title of the true owner, and
thus makes the right associated with ownership no longer enforceable.].
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This signifies the prescriptive unconditional dictates of the law that assists the person in
possession to acquire prescriptive title by adverse possession168 defying the proprietary
title of the actual owner. The position of law, discussed above, clearly tends to bend the
nature of the right, which would have otherwise consisted of innumerable number of
claims, liberties, powers and immunities with regard to the thing owned and would have
been in the nature of a right in rem which could have been enjoyed by the actual owner to
the exclusion of the world, not only to an imperfect obligation but to the complete
extinguishment of it, therefore making the legal status of the claimant redundant.169
However, this position needs to be analyzed in accordance with the assertion that
ownership does not necessarily mean just those claims arising out of it, and valuing the
sanctity of the right within such narrow parameters would be inadequate and undesirable
since the connotation of ‘ownership’ does not correspond simply with its component
elements.170
The position in Karnataka Board of Wakf vs. Government of India171 deems to
acknowledge the rule that an owner would be presumed to be in possession so long there
are no intrusions, and default or inaction on the part only of the owner172, as well as the
person acquiring such possession adversely must acknowledge no title of owner but
assert to deny the same173 thus making the arena of rights and obligations obscure
enough to prejudice one of the parties at the discretion of the other, which in other words
can give wide amplitude of pursuing one’s contentious object without deference to the
practical realities and rationales concerned with the subject matter of such hostilities.

168 1 U.N. MITRA, LAW OF LIMITATION & PRESCRIPTION 732 (Justice S A Kader ed., 13th ed. 2011). [That
mean, where a cause of action exists to file a suit for possession and if the suit is not filed within the
period of limitation prescribed, then, not only the period of limitation comes to an end, but the right
based on title or possession, as the case may be, will be extinguished.].
169 Valliamma Champaka v. Sivathanu Pillai, (1964) 1 M.L.J., 161 (F.B.).
170 R.W.M. DIAS, JURISPRUDENCE 292 ( 5th ed. Aditya Books Pvt. Ltd. New Delhi 1994). [The reason
underlying the contention is that the various claims etc., constitutes rather the content of ownership
than ownership itself since a person may part with the claims etc., to a greater or lesser extent, while
retaining the right of ownership.].
171 Karnataka Board of Wakf vs. Government of India (2004) 10 S.C.C. 779. [Para 11 of the judgment,
passed by a division bench of the apex court articulates that “nonuse of the property by the owner
even for a long time won't affect his title. But the position will be altered when another person takes
possession of the property and asserts a right over it.”].
172 Amrendra Pratap Singh v. Tej Bahadur Prajapati, (2004) 10 S.C.C. 65.
173 Baruna Giri v. R.K. Giri, (1983) 55 Cut L.T. 77 (D.B.).
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Further anomalies are simply the contribution of the creative activism of courts of law
espoused during its decision making processes.174175 The former view, definitely in a
bid to uphold the classical requirements of nec vi, nec clam and nec precario, puts a
premium upon the trespasser as against the owner, who need not even prove adverse
possession for the full period of twelve years before suit.176 This establishes the fact
that, but for the negligence or inaction on the part of the person holding ownership title
over a property, even a thief or a squatter may take benefit of his/her own wrong and may
even sue an actual owner for trespass, for any access, after his rights ripens into a
prescriptive title.177

Conclusion
An inquiry into the genesis of the objective to legitimately contemplate the brooding
peculiarity of adverse possession in both common and civil law jurisdictions is its
untoward emancipation by statutory provisions and case laws dealing moderately upon
the pros and cons of abiding rules of limitation. The effect of which is simply to restore,
at the expense of extinguishing the proprietary title belonging to the claimant, a certain
status, being one of inviolability or immunity from attack, to a person who has had
possession, inconsistent with the title of the true owner, of the subject matter in issue for a
requisite period. In view of the seriousness of consequences that ensues, the rules and
presumptions surrounding adverse possession entreats conscientious attention to be
prepended on examining what may be called the interests of the claimant, defendant and
society as a whole. Constructions and fictions should therefore be approached carefully
since they may produce unexpected consequences. The statutes of limitation are statutes
174 Official Receiver, East Godavari v. Govindaraju, I.L.R. (1940) Mad. 953, 962 ; Bindyachal Chand v.
Ram Gharib Chand, (1934) I.L.R. 57 All. 278 ; The Southern India Education Trust v. Jagadambal,
(1972) 1 M.L.J. 379 ; Bhikari Charan Sabu v. Chhima Basic School, A.I.R. 1967 Ori. 44. [Here the
obligations upon a claimant in a plaint for possession after dispossession casts a mandatory duty upon
him, irrespective of him being an owner or merely holder of a possessory title, to establish not only his
title to substantiate his claims of ownership but also the subsistence of his title at the date of the suit in
a sense that he was in possession within 12 years before the date of the institution of the suit.].
175 Jaichand Bahadur v. Girwar Singh, (1918) I.L.R. 41 All. 669 ; Mt. Jijibai v. Jabu, 30 Nag. L.R. 18 ;
Kanhaiya Lal v. Girwar and others, (1928) I.L.R. 51 All. 1042. [Here applicability of the suit was
restricted only on the basis of possessory title.]
176 1 U.N. MITRA, LAW OF LIMITATION & PRESCRIPTION 1378 (Justice S A Kader ed., 13th ed. 2011).
177 N.G. Singh v. M.I. Singh, A.I.R. 1957 Mani. 15.
78

of repose, which veers towards securing a balance from predicaments that arises when
stability is allowed to let loose. In those circumstances, the difficulty in ascertaining
merits in a claim, pressed after a long lapse of time or even valuing its worth with the
moral magnitudes attached with the general consciousness, infuriates such aggravating
factors which would have otherwise been safe and sturdy. Therefore such unsympathetic
attitude towards social utilization perhaps would circa result in utter disarray leading to
conflict situation between events and actions. The logical extension of this argument is
that those who are dilatory in enforcing their proprietary rights are to be punished by
having their property taken from them. However, it should be noted that not all cases of
adverse possession involve an unconscionable delay on the part of the owner.178 To
move with this would be to inferentially assert that an owner, having a title better than
anyone in the world, should further be burdened by a moral duty to protect his land from
such turpitude invasions. Another reason is that the various claims etc., constitutes rather
the content of ownership than ownership itself, since a person may part with the claims
etc., to a greater or lesser extent, while retaining the right of ownership. Therefore, to
upset vested property rights only on account of mere silence or inaction is felt not to
afford sufficient justification for depriving a person of his land. There should at least be a
positive duty on the silent or inactive party before harmful consequences are visited upon
him.179

178 Ballantine, Title by Adverse Possession, 32 HARV. L. R. 135 (1918); Bordwell, Disseisin and Adverse
Possession, 33 YALE L.J. 1 (1923) ; Goodman, Adverse Possession of LandMorality and Motive, 33
MOD. L. R. 281 (1970). [In some circumstances, e.g., an encroachment over a boundary, an owner quite
reasonably may be unaware of the accrual of a cause of action. If the notion that the claimant who does
not comply with the limitation period is guilty of some moral turpitude and therefore ought to be
deprived of what would otherwise be his right is to be extended into the sphere of vested property
rights, the doctrine may be seen to be analogous to that of estoppel. In both cases, a substantive right is
removed by a procedural device. See G. SpencerBower & A. Turner, Estoppel by Representation 9 (2d
ed. 1966). The same sort of inactivity that may cause the limitation period to run against the owner of
property may also give rise to an estoppel preventing him from later asserting his right. Silence or
inaction usually does not give rise to an estoppels without a legal, not merely a moral or social, duty
being imposed upon the silent or inactive party. However, where a person having a right, title or claim
to property perceives another acting inconsistently therewith, he may be precluded from later asserting
his right against such party. Whereas the conduct of the other party must be sufficiently brought to a
landowner's notice in an estoppel, one whose land is being possessed adversely need have no idea of
the conduct of the other party.].
179Jeremy S. Williams, Title by Adverse Possession,VALPARAISO UNIV. L. R., 6 (1971)
https://www.google.co.in/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0CB0Q
FjAA&url=http%3A%2F%2Fscholar.valpo.edu%2Fcgi%2Fviewcontent.cgi%3Farticle%3D1769%26c
ontext%3Dvulr&ei=iS4hVePzMsyeugTgmoHADw&usg=AFQjCNEdw5wXOcJ0Y86peWD5w9rDpB
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Furthermore, the label of justification granted to an unruly claim of adverse possession
which has its origin in conducts allied with inadequate inspection and survey, will
primarily lead to its slewing from those predefined intended trails and therefore
marshalling its objective to perpetual uncertainties, where it will not be man surrendering
its rights but rights surrendering its own custodian, thus striking upon the permanent and
eternal hallmarks of personal rights that separates it from the common heritages of
mankind.

Cmzw&sig2=DVC208NSKXn9a9SlR9N4A&bvm=bv.89947451,d.c2E (Last accessed on April 5,
2015)
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ABSTRACT
Land acquisition is one of the most controversial issues that have fetched a lot of
attention recently. It has always remained a major problem for each and every
government, be it Indian, American, Australian or other. It is known by different names in
different regions like Eminent Domain in United States, Compulsory Purchase in United
Kingdom, Resumption in Australia and Expropriation in Canada. Our research elaborates
different facets of it and paves way for improvement in Indian Laws regarding the same.
At present, the matter is governed by Right to Fair Compensation and Transparency in
Land Acquisition, Rehabilitation and Resettlement Act, 2013, though the amendment to it
is proposed in the parliament by NDA in 2015. Prior to this, 1894 Act governed the issue
in India. The research critically analyses the existing laws and compensation provisos in
India and suggests improvements, it further compares Indian Scenario with others, along
with American and Australian Counterpart.
Right to Fair Compensation for Land Acquisition is a customary as well as a
contemporary concept and thus is continuously evolving. The focus is laid to the
measures of fair compensation present, provisions regarding it, it’s implementing
policies, and dispute resolving bodies for the purpose.
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INTRODUCTION
In the growing world, the process of development is dependent of various factors of
which land is the foremost requirement. The governments thus require land for the
purposes of urbanization, industrialization, and infrastructural development, etc. and it
acquires private land for the same. In this process, owners whose lands are to be acquired
are vulnerable to displacement for larger good, thus, they are compensated. This
compensation is essentially required to be fair to satisfy those land owners whose
ownership rights of the land are being taken away. The following is the analysis on the
compensation scenario.
LEGISLATION IN INDIA
In India, the Land Acquisition Act of 1894, was enacted by colonial state which aimed at
suppressing the protests of the farming and tribal communities, becoming a tool utilized
by the State for acquiring land for the purpose of industrialization, construction of
railway lines, irrigation and construction of powergenerating plants. The 1894 Act
consolidated the concept of ‘Eminent Domain’,180 by which the State is allowed to take
over land and then hand it over to a third party for the purpose of development. One of
the most important justifications for eminent domain is public purpose.181 This Act was
much abused both by the State and Private corporations and was used to legitimize the
displacement of corers of people across the country. There was consensus across the
political spectrum about the need to address the shortcomings of the Act. Some of the
shortcomings of the 1894 Act include forced acquisitions, which could be carried out by
the competent authority without the informed consent of those whose land was to be
acquired or without due consideration to the effects of such acquisition. There were also
no safeguards instituted or an appeal mechanism put in place to stop the process of forced
acquisitions.
S.5A provided for a hearing, but the officer presiding over the hearing was not bound to
take into consideration, views expressed at the hearing. No provisions for resettlement or
180 Ordinance Raj, Corporate Raj and People’s Movements: Struggle for Land Rights, Sanhati, June .
Accessed at: May 02, 2015, http://sanhati.com/event/12606/.
181 Sebastian Morris & Ajay Pandey, Towards Reform of Land Acquisition Framework in India, Vol. 42,
No. 22, Economic & Political Weekly, May 0203, 2015.
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rehabilitation were present in the Act, and the urgency clause, one of the most widely
criticized portions of the Act, allowed the acquiring authority to invoke the clause to
bypass even the scant process envisioned in the Act. Further, very low rates of
compensation were provided in the Act.182 In 2011, the Centre, led by the UPA
government floated the Land Acquisition, Rehabilitation and Resettlement Bill. One of
the most crucial features of this Bill was that it inserted a clause pertaining to Social
Impact Assessment in all cases of land acquisition. Other improvements were the
insertion of a clause pertaining to rehabilitation, and the reconfiguration of the phrase
‘public purpose’, by which the consent of at least eighty percent of landowners would had
to be sought before land could be acquired by private companies or by publicprivate
partnerships. Further, the Bill provided for a system where either one person per
displaced family would be provided a job or would be provided with an annuity or one
time payment. However, one of the drawbacks of the Bill was the exemption for the
public sector from the provisions of the Act.183 The Bill was not passed as the government
was not able to garner enough support for it in the Parliament.
In 2013, the Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act was enacted at the Centre by the UPA government.
There are several crucial implications of this Act. The title of the Act itself is reflective of
its aims while the title of the Land Acquisition Act of 1894 indicated that its primary aim
was to expedite the acquisition of land, the title of the 2013 Act is indicative of its
objective to provide fair compensation, thorough resettlement and rehabilitation,
transparency in the process of acquisition and safeguards for the wellbeing of those
affected. One of the questions that come up in relation to eminent domain pertains to why
it is necessary for the government to acquire land not just for developmental projects
being carried out by the government, but for projects being carried out by private
companies and publicprivate partnerships.
This is because the government can play a role in the rehabilitation of the displaced by
182 All You Wanted to Know About the New land Acquisition Bill, Live Mint, May 30, 2015. Accessed at:
http://www.livemint.com/Politics/FXZ9CrJApxRowyzLd8mb2O/Allyouwantedtoknowaboutnew
landacquisitionBill.html
183 Prasenjit Bose, A land Acquisition Bill With Many Faultlines, No. 2627, Economic & Political
Weekly, June 05, 2015.
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participating in the acquisition process, because of the fragmented and disorganized
nature of land records in the country, in order to create a balance in the unequal
relationship between largescale corporations and small farmers, and because of need for
acquisition by the state itself which could be undermined.184
The Act provides for a scheme of compensation, whereby the price paid for land acquired
would be four times the market rate in urban areas and two times the market rate in rural
areas. The most laudatory aspects of the Act are the clauses providing for Resettlement
and Rehabilitation, where benefits such as housing, employment and amenities are to be
provided to the displaced in addition to onetime cash payments. Further, a system of
multiple checks and balances has been instituted, with active involvement of Panchayati
Raj institutions in addition to the setting up of bodies at the Centre and State level to
monitor resettlement and rehabilitation. One of the most crucial features of the Act is the
incorporation of the consent clause, where acquisition taking place for PPP projects and
private companies is 70% and 80% respectively of those whose land is being acquired,
which ensures that forcible acquisition cannot take place. The provisions pertaining to
resettlement and rehabilitation, as well as consent, were much lauded, and were praised
for being peoplefriendly.185 It was necessary to introduce an Ordinance amending the
2013 Act, as clarity was required about what provisions should apply to the thirteen
statutes that will be mentioned in the latter part of this chapter.186 An Ordinance amending
the 2013 Act was introduced by the government and promulgated by the President in
December 2014, in which the following amendments were made: the inclusion of five
categories of industries that would be exempted from the consent clause as well as social
impact assessment, with these projects including defense, rural infrastructure and
industrial corridors. This means that the government and private enterprises involved in
these five sectors would not be required to seek the mandatory 80% consent. Multicrop
irrigated land can also be acquired for development in these five sectors.
Further, private hospitals, hotels and educational institutions were included under the
184 Ibid.
185 Ibid.
186 Decoded: What Changes Has the Narendra Modi Government Made in the Land Acquisition
Ordinance, DNA, May 22, 2015.
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ambit of public purpose. Interestingly, however, thirteen statutes that had been previously
exempted from compensation have been included, thereby widening the scope of relief.
The clauses pertaining to resettlement and rehabilitation were left untouched.187
PRINCIPLES GOVERNING COMPENSATION FOR LAND ACQUISITION
AROUND THE WORLD
All across the world, the state is given the power to acquire land for public purpose, in
lieu of a compensation that may be paid to the landholders. This power and the terms
under which it can be exercised is either directly vested in the constitution, as in the case
of the US, Australia and China, or, is specified in enacted legislation, as is the case in
Hong Kong, Malaysia and Singapore. However, the definition of the term “public
purpose”, and therefore the justification for acquiring land varies across countries.
Several countries, France, Japan, China, Mexico and India among them, explicitly
enumerate situations and projects under which land can be acquired or appropriated by
the state for public use. In China for instance, land can be appropriated for public purpose
for setting up public undertakings, such as national defence, transport, water conservancy,
and government agencies and so on, while in Mexico, public purpose includes
infrastructure development, conservation of history or culture, national security or public
benefit projects, and projects that preserve the ecological balance and natural resources.
Other countries, Malaysia, Brazil, US, UK and Singapore among them provide a more
generic definition of the term “public purpose”, which can therefore be subject to
interpretation and potential dispute. In Singapore, land can be acquired by the state if it is
for “public benefit or public interest projects”, in Australia for “purposes that the
Parliament has the power to define by legislation” and in the UK for “planning and public
purposes if it is suitable for, and required for development”. The principles or
philosophies that guide land acquisition in most countries can be classified into three
main categories – the “value to the owner” principle, the “just compensation” principle,
and the “reasonable compensation” principle. The “value to the owner” principle takes
into account socioeconomic considerations related to the acquisition of the land, and

187 Nod for Ordinance to Amend Land Act, The Hindu, May 30, 2015.
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aims at compensating the landowners for the land value as well as tangible and intangible
benefits that are attributed to the land, through monetary as well as nonmonetary means.
The “just compensation” principle aims at providing the landowner with economic parity,
primarily through monetary means such that the landowner is at an economically –
comparable position post land acquisition. The “reasonable compensation” principle
envisions the land acquisition process to be a financial transaction where the value of the
land alone will be disbursed in the form of monetary compensation without considering
any intangible value associated with the land. The Japanese constitution for instance
decrees that, “the criteria of calculation of loss should be socially objective.
Consideration should not be given for subjective or emotional losses” and “any
development value or potential value of the property shall not be included in
compensation”.
COMPENSATION FOR LAND ACQUISITION IN USA
This study finds that in the United States, there is constitutional (at federal and state
level), statutory and case law that support the principle that where government regulation
goes too far or takes the nature of divestiture of property title, affected property owners
shall be compensated, justly. The reason is that government must not burden individual
property owners with public service responsibilities that the public, as a whole, should
bear. Additional reasons include the need to garner and retain public support for
environment conservation and other landbased government programs. For the reasons,
where claims have been made in courts and other dispute resolution bodies, the
government in the United States, at federal, state and local levels, compensate land and
other property owners for: government physical occupation of private land in a widely
construed sense, prohibition of use of rights of way, diminution of water rights,
easements, denial of development approval, and for many other land use restrictions.
However, the U.S. legal system, especially regulatory takings jurisprudence, does not
support compensation for every kind of alleged taking. The general conclusion on
assessment of the situation in the United States is that it has enough best practice in terms
of regulatory takings policy, law and actual practice that could help strengthen land
tenure security, environmental conservation efforts and sustainable development in a
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country. The Fifth Amendment to the United States Constitution, which forms the basis
of regulatory takings, provides, in totality, that: “No person shall be held to answer for a
capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand
Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual
service in time of War or public danger; nor shall any person be subject for the same
offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal
case to be a witness against himself, nor be deprived of life, liberty, or property, without
due process of law; nor shall private property be taken for public use, without just
compensation.” The Fifth Amendment to the United States Constitution, which forms the
basis of regulatory takings, provides, in totality, that: “No person shall be held to answer
for a capital, or otherwise infamous crime, unless on a presentment or indictment of a
Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in
actual service in times of War or public danger; nor shall any person be subject for the
same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use, without
just compensation.”188
The Constitution of the United States does not define what constitutes property. This was
recognized in Phillips v. Washington189 Legal Foundation and in Conti v. United
States190, in which the court stated that property interests are created and their
dimensions are defined by existing rules or understandings, that stem from an
independent source such as state law and principles of nuisance and property law existing
when the property was acquired. In the United States, just compensation is based on the
fair market value of property at the time it is acquired (in the case of compulsory
acquisition) and the value of property on the date the restriction was imposed. This study
also finds that in the United States, there is adequate law and policy that form the basis of
compensation payments, based on the Fifth amendment of the United States Constitution,
whose application is extended to states by the Fourteenth Amendment to the same
188 http://www.usbr.gov/lands/LandsHandbook/Chapter06.pdf
189 Phillips v. Washington 524, U.S. 156, 164(1998).
190 Conti v. United States 291, F.3d 1334, 1334 (Fed. Cir.2002).
87

Constitution, but these are not the only legal basis for compensation awards; there are
state constitutions, such as the Constitution of California, with compensation
requirements and state laws with similar requirements, such as the compensation award
provisions of Texas, Oregon, Arizona and Florida. It has been explained that the aim of
the provisions of the Fifth Amendment to the Federal Constitution, which reflects the
basic policy on government land use restrictions, is to bar government from forcing some
people alone to bear public burdens which, in all fairness and justice, should be borne by
the public as a whole.
It is a matter of justice and fairness but that is not all; if affected land owners are not
compensated for use restrictions, negative consequences are likely to result, including
derailment or delay of government programs and environment and natural resource
depreciation. For the foregoing reasons, various kinds of property losses, including loss
of land and loss of land value attract compensation and property, for purposes of takings
compensation, is widely defined, to include the air space above one’s land and areas
above and below ground surface (especially for mining and ground water harvesting
purposes). This study further finds that in the United States, procedures have developed,
over many years, not only for determining what amounts to regulatory taking for
purposes of compensation (based on legally recognized tests) but also for assessing the
amount of compensation payable, based on open or fair market value of property. The
open or fair market value of property is an estimate of the market value of a property,
based on what a knowledgeable, willing, and unpressured buyer would probably pay to a
knowledgeable, willing, and unpressured seller in the open market.191
COMPENSATION FOR LAND ACQUISITION IN UK
Legislations in England and Wales gives many authorized bodies (“acquiring
authorities”) the power to acquire land compulsorily where the landowner or occupier is
not willing to sell by agreement. The rights to compensation and methods and procedures
for assessing the correct amount are derived from what is commonly referred to as the
“Compensation Code”. This is made up of Acts of Parliament, caselaws and established
practices. The principal Acts are the Land Compensation Acts of 1961 and 1973 and the
191 www.abcg.org/action/document/download?document_id=501
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Compulsory Purchase Act 1965. In some cases, an acquiring authority may be able to
satisfy their requirements by the creation of a new right over the land rather than needing
to seek full ownership. For example, an authority may seek rights to carry out works to
your property for the provision of services to an adjoining property rather than actually
acquiring your property.192 The Compensation Code for the acquisition of new rights
over land is the same as for the actual acquisition of land. Compensation following a
compulsory acquisition of land is based on the principle of equivalence.
This means that you should be no worse off in financial terms after the acquisition than
you were before. Likewise, you should not be any better off. Because the effects of the
compulsory purchase order on the value of a property are ignored when assessing
compensation, it is necessary to value the land on the basis of its open market value
without any increase or decrease attributable to the scheme of development which
underlies the compulsory purchase order.
The valuation date for the assessment of compensation is the earliest of:


The date the acquiring authority enters and takes possession of the land where
the notice to treat procedure is used, or the date the title of the land vests in the
acquiring authority when the general vesting declaration procedure is followed;



The date values are agreed;



The date of the Lands Tribunals decision.193

Depending upon the particular circumstances in each case, compensation can be claimed
under the following categories, which are referred to as “Heads of Claim”:


The value of the land taken;



Severance and injurious affection this means the depreciation in the value of land
you retain where part only of your land holding is acquired.

Disturbance Apart from the rights of an investment owner to recover incidental costs in
particular circumstances, this Head of Claim is only available to occupiers of the
192 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/7719/147648.pdf
193http://www.hiil.org/bestpractices/How%20to%20determine%20compensation%20for%20land%20acqui
sition%20(United%20Kingdom)
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property. It represents the costs and losses incurred as a result of being disturbed from the
occupation of the property; Fees The reasonable surveyors fees incurred in preparing and
negotiating a compensation settlement together with solicitors fees for any convincing are
normally paid by the acquiring authority. When dealing with land for which there is a
general market or demand compensation is based on the market value of the land. In
exceptional circumstances when dealing with unusual or specialized land for which there
is no general market, compensation may be assessed by considering the cost of providing
an “equivalent reinstatement” of the property.
A fair compensation to the land owner and/or his or her neighbors is to be given such as:


Compensation based on the market value of the land;



Compensation of depreciation of value, if only part of the land was expropriated;



Disturbance compensation, paid mostly for occupiers for costs and expenses
incurred by moving;



Providing the owner with equitable accommodation.194

COMPENSATION FOR LAND ACQUISITION IN AUSTRALIA
Compulsory acquisition of land in Australia is administered at Local, State and
Commonwealth levels. Each jurisdiction has its own legislation with the common
intention of compensation being assessed on Just Terms. The basis of a claim for
compensation will depend on the acquisition, the impact of the acquisition on the
dispossessed party and in the case of a partial acquisition, the impact of the land taken has
on the land retained by the dispossessed. The nature of the claim will impact on the
Heads of Compensation claimable and most importantly will drive the valuation
methodology used in the assessment of compensation. The acquisition of land and the
extent of the acquisition is primarily determined by the requirements of an acquiring
authority. An acquiring authority is not compelled to acquire any more land than is
required for the public purpose. It is noted that in partial acquisitions of land, an
additional head of compensation, injurious affection/ betterment is to be considered and
the method of assessment differs from total acquisition. Market Value, Special Value,

194 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/7719/147648.pdf
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Disturbance and severance are the compensation heads common to both partial as well as
total acquisition. In partial acquisition before and after methods of assessments are used
whereas in case of total acquisition Piecemeal method of assessment is used.
The Piecemeal Formula is written as:
(Market Value + Special Value + Disturbance + Severance = Sum of Compensation)
This formula requires the addition of the sum of each element of compensation payable.
This model assumes each of the heads of compensation are payable, however this is to be
determined on a case by case basis. In the case of the partial acquisition of land, an
additional element of consideration is required, injurious affection or betterment which is
to be considered and assessed in the compensation. This method adds an additional layer
of conceptual complexity in the assessment process and judgment of the one who puts the
value. The value of the land taken is not the subject of compensation, but it is the impact
of the taking on the residual property that is the matter to be assessed in partial
acquisitions.195
CONCLUSION
The land acquisition process can be innovative. Landowners can be offered cash
compensation, shares in the project company as well as one job per family or can be
made partners in the venture or otherwise if the land instead of partial acquisition
acquired in excess and then when its prices hike be again reallocated to those displaced
owners then they will also be benefitted. In the end analysis deciding upon land valuation
is a complex task involving conflicting interests between landowners, developers and
government officials. If innovative solutions such as those discussed above are used
along with a consultative process of negotiation, compensation packages that are
perceived to be marginally in excess of that desired by landowners could be arrived at,
thereby greatly reducing the challenges to development posed by land acquisition.

195 http://www.prres.net/papers/mangioni_just_terms_compensation_and_the_compulsory.pdf
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ADVERSE POSSESSION – NEED FOR REFORMATION
JASNIK SAINI
SURABHILIMAYE
ABSTRACT
Adverse Possession is a claim to the title of a private (nongovernmental) property by an
occupant who has notoriously, openly, and visibly occupied the property continuously for
a certain period (commonly 1220 years). It may be claimed for a property that has been
abandoned, or in opposition of the rights of its actual lawful owner who does not
challenge its possession by the claimant and the claimant enjoys the possession without
paying any consideration for the land.
Section 27 of the Limitation Act, 1963 proclaims: At the determination of the period
hereby limited to any person for instituting a suit for possession of any property, his right
to such property shall be extinguished. This provision, when read with Articles 64 and 65
of the Schedule to the Limitation Act, 1963 establishes the law of adverse possession as it
stands in India today.
Its primary function was to quieten titles and rectify any mistakes in conveyancing but
over the period of time, it has been used as a means of trespassing where some owners
just sleep on their rights because of various reasons like illiteracy, threat to life,
ignorance, etc. This gave rise to the criminality by adverse possession which is followed
as a law in many countries and therefore, now is the time for a social change and a
reformation to be introduced to overcome the battles on adverse possession. Lord
Bingham correctly stated that applying adverse possession equally to registered and
unregistered land can result in innocent land owners losing their interest in land. The law
of adverse possession should be recast under the prospective registered land system.
Registration should of itself provide a means of protection against adverse possession,
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though it should not be an absolute protection.
WHAT IS ADVERSE POSSESSION?
According to Cornell University Law School’s Wex Legal Dictionary, Adverse
possession is a doctrine under which a person in possession of land owned by someone
else may acquire valid title to it, so long as certain Common Law requirements are met,
and the adverse possessor is in the possession for a sufficient period of time, as is defined
by the statute of limitation.196 Therefore, this means that a person, who is in fact in
possession of a land which is in actuality owned by someone else, may acquire a valid
title to it as long as the period of possession satisfies the sufficient period of time as
provided by the statute of limitation as well as all the statutory requirements are adhered
to. This definition is with respect to the person ‘in possession’ of the land belonging to
someone else. With respect to the person who has the ‘ownership rights’ with respect to
the property ‘in possession’ of someone else, the concept of adverse possession may be
defined as follows  Adverse possession is when the true owner of a property loses his/her
ownership rights owing to inaction on his/her part to remove a trespasser within a
statutory period from the property.197 After lapse of the statutory limitation period for
eviction, the true owner is barred from initiating any legal proceeding to repossess his/her
property and the trespasser acquires title to that property by adverse/hostile
possession.198
Adverse possession is based on the doctrine of "laches." Defined as neglecting to do what
should or could have been done to assert a claim or right for an unreasonable and
unjustified time causing disadvantage to another. Laches is a concept that has existed in
the Common Law for hundreds of years. Laches prevents unreasonable results if a person
fails to enforce his/her property rights within the proper time.199
It is clear now as to what the concept of Adverse Possession means, both in context of the
196Averse Possession, available at, https://www.law.cornell.edu/wex/adverse_possession
197What you need to know about Adverse Possession, available at, http://www.99acres.com/articles/what
youneedtoknowaboutadversepossession.html
198Id.
199 Adverse Possession: Obtaining Property Ownership Through Squatter’s Rights ,available at,
http://realestatelaw.freeadvice.com/realestatelaw/realestatelaw/adversepossessionsquaterrights.htm
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person who holds the actual valid title to the land and also the person who happens to
claim the title and ownership of the land on the basis of adverse possession. It can be thus
said that the concept of adverse possession relates to the prescriptive rights that a person
has. A prescriptive right is the right that a person has to use the land of another, and not
an ownership interest in that other person’s land.200 The law of prescriptive rights can be
best summed up by the legal maxim, ‘nec vi, nec clam, nec precario’, indicating the
acquisition of a right by prescription must be in circumstances that exclude ‘force, stealth
or license’. A prescriptive right is essentially one that is created by uncontested assertion
of the right for a given period of time and this principle is based in many ways on a sort
of estoppel in rem.201
In the case of State of Haryana v. Mukesh Kumar and Ors., the Court held that “the
theory of adverse possession is perceived by the general public as a dishonest way to
obtain title to property … mistakes by landowners or negligence on their part should
never transfer their property rights to a wrongdoer, who never paid valuable consideration
for such an interest.”202
PRESENT LEGAL SCENARIO OF ADVERSE POSSESSION IN INDIAN LAW
Section 27 of the Indian Limitation Act, 1963 when read with Articles 64 and 65 of the
Schedule to the Limitation Act, establishes the law on Adverse Possession as it stands in
India today.203 The statutory period of limitation for possession of immovable property
or any interest therein, as stipulated in section 65 of Limitation Act, 1963 is 12 years in
case of private property and 30 years in case of Government/state/public property from
the date since the trespasser adversely possesses the property of the true owner. However
an exception to this general rule is the law of prescriptive right, whereby the right itself is
destroyed.


Section 27204 states as follows 

200 Adverse Possession, available at, http://lawdominion.blogspot.in/2012/03/adversepossession.html
201 The law of Adverse Possession in India, available at,
https://letstalkaboutthelaw.wordpress.com/2011/11/21/thelawofadversepossessioninindia/
202 See State of Haryana v.Mukesh Kumar and Ors,AIR 2012 SC 559 : 2011 (14). SCR 21.
203 Limitation Act of 1963, available at, https://letstalkaboutthelaw.wordpress.com/tag/limitationact
1963/
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“Extinguishment of Right to Property  At the determination of the period hereby limited
to any person for instituting a suit for possession of any property, his right to such
property shall be extinguished.”


Article 64 deals with cases where the dispute is over possession not necessarily
based title, and in such cases the period of limitation runs from the time when the
plaintiff was dispossessed of the property.

In terms of Article 65 stated below; the starting point of limitation does not
commence from the date when the right of ownership arises to the plaintiff but it
commences from the date the defendant's possession becomes adverse.205


Article 65 deals with cases where the dispute is over title as such also, and in
such cases the period of limitation runs from the time when the defendant
becomes adverse to that of plaintiff.206

These two Articles both prescribe a period of twelve years within which the right to claim
a particular property is extinguished, but the two differ in so far as the date on which such
period of limitation begins to run.207
As already highlighted above, the basic law on adverse possession can find its basis in the
legal maxim, ‘nec vi, nec clam, nec precario’. Similarly, in support of the same, a
peaceful, open and continuous possession as engraved in the maxim nec vi, nec clam, nec
precario has been noticed by Supreme Court in Karnataka Board of Wakf v. Government
of India and Others,208 in the following terms: "Physical fact of exclusive possession
and the animus possidendi to hold as owner in exclusion to the actual owner are the most
important factors that are to be accounted in cases of this nature. Plea of adverse
possession is not a pure question of law but a blended one of fact and law. Therefore, a
204 See Indian Limitation Act, 1963.
205 See VasantibenPrahladjiNayak v. SomnathMuljibhaiNayak (2004) 3 SCC 376
206 See Indian Limitation Act, 1963.
207 The Law of Adverse Possession in India, available at,
https://letstalkaboutthelaw.wordpress.com/2011/11/21/thelawofadversepossessioninindia/
208 See Karnataka Board of Wakf vs Government of India and Others (2004) 10 SCC 779
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person who claims adverse possession should show:


On what date he came into possession



What was the nature of his possession



Whether the factum of possession was known to the other party



How long his possession has continued



Whether his possession was open and undisturbed

A person pleading adverse possession has no equities in his favour. Since he is trying to
defeat the rights of the true owner, it is for him to clearly plead and establish all facts
necessary to establish his adverse possession."209
Therefore, it can be said that legally today the abovementioned can be described as the
essential principles underlying the law of adverse possession in India. It can also be said
that the Indian law on adverse possession needs major change in favour of the person
having the actual valid ownership title over the land in dispute not compulsorily but in
some cases where it is needed. The same was held by the Supreme Court in the case of
State of Haryana v Mukesh and Ors. It was held by the court that  “Adverse possession
allows a trespasser – a person guilty of a tort, or even a crime, in the eyes of law – to gain
legal title to land which he has illegally possessed for 12 years. How 12 years of illegality
can suddenly be converted to legal title is, logically and morally speaking, baffling. This
outmoded law essentially asks the judiciary to place its stamp of approval upon conduct
that the ordinary Indian citizen would find reprehensible.”210
LOOPHOLES
Efficacy of adverse possession law in most jurisdictions depend on strong limitation
statutes by operation of which right to access the court expires through specific span of
time. As against rights of the paperowner or registered owner, in the context of adverse
possession, there evolves a set of competing rights in favor of the adverse possessor who
has, for a long period of time, cared for the land, developed it, as against the owner of the
property who has ignored the property. Modern statutes of limitation operate, as a rule,
209 Supreme Court in Karnataka Board of Wakf vs Government of India and Others (2004) 10 SCC 779
210 State of Haryana v. Mukesh Kumar and Ors, available at http://www.sci.nic.in/outtoday/38720.pdf
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not only to cut off one's right to bring an action for the recovery of property that has been
in the adverse possession of another for a specified time, but also to vest the possessor
with title. 211
(Another aspect) According to Revamma's case212, the right of property is now
considered to be not only a constitutional or statutory right but also a human right. In the
said case, this Court observed that "Human rights have been historically considered in the
realm of individual rights such as, right to health, right to livelihood, right to shelter and
employment, etc. but now human rights are gaining a multifaceted dimension. Right to
property is also considered very much a part of the new dimension. Therefore, even claim
of adverse possession has to be read in that context. The activist approach of the English
Courts is quite visible from the judgments of Beaulane Properties Ltd. v. Palmer 213and
JA Pye (Oxford) Ltd. v. United Kingdom.214
In the said case, "the applicant company was the registered owner of a plot of 23 hectares
of agricultural land. The owners of a property adjacent to the land, Mr. and Mrs. Graham
(the Grahams) occupied the land under a grazing agreement. After a brief exchange of
documents in December 1983, a chartered surveyor acting for the applicants wrote to the
Grahams noting that the grazing agreement was about to expire and requiring them to
vacate the land."
The Grahams continued to use the whole of the disputed land for farming without the
permission of the applicants from September 1998 till 1999. In 1997, Mr. Graham moved
the Local Land Registry against the applicant on the ground that he had obtained title by
adverse possession. The Grahams challenged the applicant company's claims under the
Limitation Act, 1980, which provides that a person cannot bring an action to recover any
land after the expiration of 12 years of adverse possession by another.215
The House of Lords in JA Pye (Oxford) Ltd. v. Graham (2003)216 observed that the

211Harjinder Singh Bedi, Adverse Possession (Supreme Court), (Sept. 23, 2008) , available at,
http://www.harjindersingh.in/adversepossessionsupremecourt
212 See P.T. Munichikkanna Reddy &Ors v.Revamma And Ors (2007)6 SCC 59.
213 Beaulane Properties Ltd. v. Palmer (2005) 3 WLR 554.
214 JA Pye (Oxford) Ltd. v. United Kingdom (2005) 49 ERG 90.
215 Id., at 5
216 JA Pye (Oxford) Ltd. v. Graham (2003) 1 AC 419
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Grahams had possession of the land in the ordinary sense of the word and, therefore, the
applicant company had been dispossessed of it within the meaning of the Limitation Act
of 1980.
Thereafter the applicants moved the European Commission of Human Rights (ECHR)
alleging that the United Kingdom law on adverse possession, by which they lost land to a
neighbour, operated in violation of Article 1 of Protocol 1 to the Convention for the
Protection of Human Rights and Fundamental Freedoms.
It was contended by the applicants that they were kept deprived of their land by the
operation of the domestic law on adverse possession which is in contravention with
Article 1 of Protocol 1 to the Convention for the Protection of Human Rights and
Fundamental Freedoms; which reads as under:
"Every natural or legal person is entitled to the peaceful enjoyment of his
possessions. No one shall be deprived of his possessions except in the public interest
and subject to the conditions provided for by law and by the general principles of
international law. The preceding provisions shall not, however, in any way impair
the right of a State to enforce such laws as it deems necessary to control the use of
property in accordance with the general interest or to secure the payment of taxes or
other contributions or penalties."217 The courts around the world are taking an unkind
view towards statutes of limitation overriding property rights.
RECOMMENDATIONS


The existing provisions on adverse possession should be retained since they
offer a practical solution to some of the land title problems.218



The law of adverse possession should be recast under the prospective
registered land system. Registration should of itself provide a means of
protection against adverse possession, though it should not be an absolute
protection.219

217 Id., at 5.
218 Law Reform Commission's Proposals for the Reform of the Law on Adverse Possession
(11 Dec. 2012), available at, http://www.mayerbrown.com/LawReformCommissionsProposalsforthe
ReformoftheLawonAdversePossession12112012/
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The squatter of registered title land will only have a right to apply for
registration after 10 years' uninterrupted adverse possession.220



The registered owner will be notified of the squatter's application and will be
able to object to the application.221



If the registered owner fails to file an objection within the stipulated time,
then the adverse possessor will be registered.222

CONCLUSION
The law of adverse possession which ousts an owner on the basis of inaction within
limitation is irrational, illogical and wholly disproportionate. The law as it exists is
extremely harsh for the true owner and a windfall for a dishonest person who had
illegally taken possession of the property of the true owner.223 The law ought not to
benefit a person who in a clandestine manner takes possession of the property of the
owner in contravention of law.224 This in substance would mean that the law gives seal
of approval to the illegal action or activities of a rank trespasser or who had wrongfully
taken possession of the property of the true owner.
Honourable Justice Dalveer Bhandari and Harjinder Singh Bedi failed to comprehend as
to why the law should place premium on dishonesty by legitimizing possession of a rank
trespasser and compelling the owner to lose its possession only because of his inaction in
taking back the possession within limitation in the case Hemaji Waghaji Jat v. Bhikhabhai
Khengarbhai Harijan & Others.225 Thus, it is very important that the law on adverse
possession needs certain amendments because the present law proves to be unjust for the
actual owners of the land in dispute. Just because of the careless and mistake attitude of
the real owners holding title should not necessarily amount to them losing their rightful
title over the land. Therefore, in our opinion the law on adverse possession as it stands in

219 Id.
220 Id.
221 Id.
222 Id.
223 Harjinder Singh Bedi, Adverse Possession (Supreme Court), (Sept. 23, 2008) , available at,
http://www.harjindersingh.in/adversepossessionsupremecourt
224 Id.
225 See Hemaji Waghaji Jat vs Bhikhabhai Khegarbhai Harijan & Others, AIR 2009 SC 103.
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India needs certain amount of modifications.
“Every possession and every happiness is but lent by chance for an uncertain time,
and may therefore be demanded back the next hour.” – Arthur Schopenhauer
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