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PRIVACY AND CONFIDENTIALITY IN INTERNATIONAL COMMERCIAL
ARBITRATION: INDIAN PERSPECTIVE AFTER RIGHT TO PRIVACY
JUDGMENT
Raghav Dembla
3rd year Student, Symbiosis Law School, Noida

INTRODUCTION
In the age of globalization, the intercontinental trade has increased significantly because of
the ease with which it can be done now.1 This ease of carrying out trade across borders,
coupled with the relaxed economic norms, comes with its own implications in the form of
cross-border disputes.2 Cross border disputes, in this context, refer to the commercial disputes
between two sets of countries wherein a border between them has to be drawn. With the rapid
increase in international trade disputes, there arises an immediate need on the part of the
parties to resolve it without facing much legal complications, which is mostly the case with
involvement in a litigation battle. It is during these situations when the need for arbitration
becomes imminent. the benefits of arbitration in the form of: 1) it being a flexible process; 2)
a neutral forum; 3) and the maintenance of privacy and confidentiality of the parties 3, makes
it an attractive prospect for settling an international commercial dispute in a scenario where
all the parties are governed by the laws of their own country which differ with each other on
various legal standpoints. 4
International commercial arbitration (ICA): The concept of international commercial
arbitration has been important from the Indian perspective ever since it became a signatory to

1

International commercial arbitration: law and recent developments in India,NISHITH DESAI ASSOCIATES
(March, 2017)
HTTP://WWW.NISHITHDESAI.COM/FILEADMIN/USER_UPLOAD/PDFS/RESEARCH_PAPERS/INTERNATIONAL_COMMER
CIAL_ARBITRATION.PDF.
2
Ibid.
3
Nalirupa, A study on judicial review of arbitral awards in India, LEGAL SERVICES INDIA (Nov.22,
2012)http://www.legalservicesindia.com/article/article/judicial-review-on-arbital-awards-in-india-13791.html.
4
Prof. (Dr.) Rajesh Bahuguna& Vijay Shrivastava, Challenges before international commercial arbitration in
India and new hope for its improvements under the arbitration and conciliation Act, 2015: An analysis, 22
IOSR-JHSS. 32, 32(2017).

6

the New York convention on June 10, 19585. In order to comply with the obligations of the
convention, the legislature introduced the Foreign Awards (Recognition and Enforcement)
Act, 1961, which was followed by the Indian Arbitration and Conciliation Act, 19966.
Section 2(1)(f) of The Act defines international commercial arbitration as a commercial legal
relationship, where one of the parties is a foreign national or resident or is a foreign body
corporate or is a company, association or body of individuals whose central management or
control is in foreign hands7. Part 1 of the Act specifically applies on ICA where the
arbitration seat is in India. However, in case the seat of arbitration is fixed outside India, then,
the provisions of the act would not apply.8 Part 2 of the act deals with arbitration seats outside
India in consonance with the New York as well as the Geneva conventions. Further, part 3 is
a concomitant of conciliation provisions applicable in India.9
It is a commonly accepted notion that the focus of the act is to make sure that there is
minimum court intervention in the process and enforcement of arbitration awards in India.
The lack of publicity surrounding an arbitration process is one of the most important reasons
justifying the recent inclination towards arbitration as an ADR mechanism and Section 5 of
the act aims at keeping judicial intervention in an arbitral process to a minimum level.
However, section 34 of the act allows for judicial intervention in case a challenge is made to
a settlement agreement or Arbitral award under sections 73 and 31 of the act, respectively.
10

Along with that, the question on acceptance of privacy and confidentiality of the parties to

an arbitration proceeding has largely remained unsolved.11 Legal standpoint of a party‘s right
to privacy in a challenge made to an arbitral award in an international commercial arbitration
with the seat in India, especially on account of right to privacy now being recognized as a
fundamental right in the constitution, will create more doubts on the notions of privacy and

5

Aparna D. Jujjavarappu, judicial review of international commercial arbitral awards by national courts in the
United
states
and
India,GEORGIA
LAW
(Jan.
1,
2007)
http://digitalcommons.law.uga.edu/cgi/viewcontent.cgi?article=1077&context=stu_llm.
6
Herein after referred to as The Act.
7
Section 2(1)(f) of the act reads as: ―international commercial arbitration‖ means an arbitration relating to
disputes arising out of legal relationships, whether contractual or not, considered as commercial under the law
in force in India and where at least one of the parties is— (i) an individual who is a national of, or habitually
resident in, any country other than India; or (ii) a body corporate which is incorporated in any country other
than India; or (iii) 2 *** an association or a body of individuals whose central management and control is
exercised in any country other than India; or (iv) the Government of a foreign country
8
NISHITH DESAI, supra note 2.
9
Aparajita, INTERNATIONAL COMMERCIAL ARBITRATION-INDIAN PERSPECTIVE, 1 IJLDAI 31, 32(2015).
10
Adv. Anil XAVIER, the right to privacy in alternative dispute resolution, LIVE LAW (Aug. 27, 2017, 6:16 PM
)http://www.livelaw.in/right-to-privacy-alternative-dispute-resolution/.
11
Udisha GHOSH, confidentiality in arbitration: an unsolved arena, LAWCTOPUS (Feb. 14, 2015)
https://www.lawctopus.com/academike/confidentiality-in-arbitration-an-unsolved-arena/.
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confidentiality of a matter concerned with arbitration. The research paper will throw light on
the direct confrontation between section 34 of the Act vis-à-vis right to privacy as a
concomitant of right to life under article 21 in lieu of diminishing notions of privacy and
confidentiality made in an Arbitral award.
THE NOTIONS OF PRIVACY AND CONFIDENTIALITY
One of the biggest reasons why arbitration has been recognized as a more preferable mode of
settlement dispute by the parties is because of the advantage it brings along in the form of
Party autonomy12. The parties have the discretion to choose beforehand the mode of
settlement in case of any dispute. Further, if the mode of settlement so chosen is ADR, then
because of the autonomy so provided, they get to exercise it further in the form of deciding:


Who would be the arbitrator;



Where the seat of the dispute would be(In India or in any other foreign jurisdiction);



What would be the scope of matters available for debate during the process;



What would be the laws applicable to the dispute?

Since, the parties get to exercise their autonomy in deciding the terms of the arbitration
process, therefore, the notion of privacy necessarily comes into the picture. The autonomy to
abstain from court proceedings accords privacy to the parties in their particular matter. The
freedom from judicial interference is also enshrined in section 5 of the Act, albeit with certain
restrictions.13 Moreover, it is an undisputed fact that the parties in an international
commercial dispute opt for ADR in order to make sure that the matter stays far away from the
public scrutiny. This need of the parties to solve the dispute within themselves implies the
need for privacy and confidentiality in the matter. Arbitration being a deliberate provision, it
suggests a right for the parties to be let alone, far away from the glare of public and the
judiciary.14
Privacy and confidentiality as corollaries to each other: As already mentioned above, the
primordial reason behind opting for ADR is the sense of privacy and confidentiality it

12

Rebecca Furtado, A critical analysis of Party Autonomy in Arbitration, iPLEADERS (Sep.20, 2016)
https://blog.ipleaders.in/critical-analysis-party-autonomy-arbitration/.
13
Ibid.
14
XAVIER, supra note 10.
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accords to the parties.15 More often than not, people use the word privacy and confidentiality
interchangeably, meaning it to be the same, but that‘s not the case. There is a thin line of
difference between the two terms necessary for preserving party autonomy and liberty in an
arbitral matter. Freedom to exercise liberty in such situations would mean nothing if privacy
is not maintained. Privacy in arbitration means that no third party can be given any sort of
information regarding the matter concerned, let alone observing it, whereas, confidentiality in
arbitration means that the parties are under an obligation to maintain secrecy about the facts
of the dispute, the documents produced during the matter and the statements of witnesses.16
Though, the two terms are different in meaning, but they act as corollaries to each other
because privacy would not exist without confidentiality. The obligation to reveal the facts in
the case of a judicial intervention mars the existence of privacy of the parties, the entire
purpose of which was the expectation of the parties to be let alone. Discussion of
confidential information surrounding the dispute and their disclosure in the public
domain, in a situation where parties expect their privacy, is a telling example of how
privacy and confidentiality are interrelated in a case when judicial involvement to an
arbitral award takes place. The entire scheme of the project revolves around explaining
how privacy is dependent on confidentiality in certain cases, the involvement of judiciary
being one of them.
Indian stand on confidentiality under arbitration proceedings: No doubt, the arbitral
procedure incentive of giving recognition to the privacy of parties is and always has been a
beneficial factor in deciding if opting for arbitration is worth it.17 In recent times, a great deal
of importance has been attached with maintenance of confidentiality during commercial
international arbitration proceedings because a number of factors, the most important being
the protection of trade secrets or any other personal information from being revealed in the
public in order to preserve the competitiveness of the parties in the international arena.
However, the Indian stand on confidentiality is not so strong. Only one provision i.e., section
75

18

of the Act explicitly mentions about confidentiality. Except that, there has been no

express mention of confidentiality anywhere in the entire scheme of the Act. In the case of
15

ArpitGURU&Asmita Patel, Confidentiality under Arbitration Proceeding: A Valid Argument? A Proposed
Solution! , SSRN (July 30, 2013) file:///C:/Users/master/Downloads/SSRN-id2303687.pdf
16
GHOSH, supra note 11.
17
Samuel Estreicher& Steven C. Bennett, The Confidentiality Of Arbitration Proceeding,NYLJ Aug. 13, 2008.
18
Confidentiality.—notwithstanding anything contained in any other law for the time being in force, the
conciliator and the parties shall keep confidential all matters relating to the conciliation proceedings.
Confidentiality shall extend also to the settlement agreement, except where its disclosure is necessary for
purposes of implementation and enforcement.
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Renusagar Power Company Ltd. v. General Electric Company,19 the court held that the scope
of an arbitration agreement depends primarily on the intention of the parties to an agreement,
which is where the concept of party autonomy emanates from. This autonomy justifies the
Parties decision in an arbitration agreement to mutually agree on maintaining privacy and
secrecy during and after arbitration proceedings.20 In India, two modes of arbitration are
available to the parties: 1) Ad hoc arbitration; or 2) institutional arbitration. The former mode
is the one that is generally preferred because it imparts autonomy of inserting an express
confidentiality clause in the arbitration agreement.21 The reason for expressly mentioning the
confidentiality clause is because Part 1 of the act applies to international commercial
arbitrations with the seat in India, which means that the express confidentiality clause under
sec. 75 of the act is not applicable to such a scenario. According to the rules for international
commercial arbitration provided enunciated by the Indian council for arbitration, a general
obligation of maintaining confidentiality is observed in India.22 Without a doubt, the
provisions dealing with the matter of privacy in the commercial arbitration seated in India are
less; therefore, it becomes pertinent to look at the stand that other jurisdictions and
organizations have maintained on privacy and confidentiality in order to determine if both the
aforementioned notions are considered to be an integral part of arbitration or not.
CONFIDENTIALITY UNDER INTERNATIONAL COMMERCIAL ARBITRATION
It can be a hardly debatable fact that the most astounding attraction of arbitration in the
international scenario is the possibility of solving a dispute concerning matter of trade or
financial secrets discreetly, without much glare from the public.23 No two parties aim to solve
the dispute at the cost of losing public confidence in them, in an age where trade relations and
public scrutiny play a significant role in the economic decision making. The disclosure of the
information mainly depends on the confidentiality agreement between the parties as well as
the governing law of that particular country.
With growing concerns over greater public good, it becomes acceptable to disclose the
information in the public domain, but where the arbitration agreement does not expressly
19

AIR 1985 SC 1156
GURU, supra note 15, at 3-4.
21
Ibid.
22
Indian
Council
of
Arbitration,
Rules
of
International
Commercial
Arbitration<http://www.icaindia.co.in/ICAInternationalRulesofArbitration.pdf> last accessed 20 September
2015.
23
GURU, supra note 15, at 1.
20
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contains that confidentiality has to be maintained, and there is no chance of any harm to the
public interest, in that case the challenges in favor of confidentiality in the form of implied
confidentiality come into play. However, the concept of implied confidentiality has been
accepted differently in different scenarios with some governments accepting it while some
rejecting it with no second thoughts. The English law accepts it which is clear from the
remark made by the judges in the case of Bibby Bulk Carriers Ltd v. Cansulex Ltd24that
arbitral proceedings are to be conducted in private is an implied term in an arbitration
agreement and it has to be respected. The Australian judiciary on the other hand denies the
existence of any such implied term. In Esso Australia Resources Ltd v. The Honorable Sidney
James Plowman25, Australian court came to the conclusion that a mere existence of a specific
requirement to conduct the proceeding in camera does not mean that there arises an
obligation not to disclose the information gathered for the purpose of arbitration. In short,
according to the court, though a certain degree of confidentiality might arise, at times, but
that in no way is absolute and confidentiality was not an integral attribute of Arbitration. One
important opinion passed by the court in the same case was that there exists no difference
between the notions of privacy and confidentialityand that the privacy in arbitration exists to
maintain the confidentiality concern of the parties.26 Further, any curtailment of
confidentiality will direct concern the privacy.
Arbitration institutions all across the globe have different say on the issue of privacy and
confidentiality surrounding arbitral awards.


UNCITRAL Rules: The UNCITRAL Rules, based on which the arbitration act of India

is designed, does not address the confidentiality issues in brief. There are only a handful of
provisions dealing with secrecy of the parties involved. Article 7 lays down exceptions to the
documents which can be made available to the public for its scrutiny. Article 25(4) obligates
that the hearing must be conducted ―in camera‖27, Article 32(5) mentions that in order for the
award to be made public, consent of both the parties is a pre-requisite.


American Arbitration Association (AAA) Rules: In the United States, neither the

arbitrator nor the parties are under any sort of legal obligation to not disclose the details of
the arbitration proceedings which they were/are a part of. Though, there is no express

24

[1989] 1Q.B. 155(UK).
(1995) 183 A.L.R. 10(Australia).
26
GHOSH, supra note 11.
27
GURU, supra note 15, at 11.
25
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provision requiring the parties to keep silent on the matter, yet the judiciary and the
legislature has tried to deal with the issue of confidentiality and privacy to some extent.
Section 34 of the commercial arbitration rules require the arbitrator to maintain the same
legal principles of confidentiality as those followed in the communication between a lawyer
and a client.28 Also, in the case of Gotham Holdings v. Health Grades29, the court in its
reasoning behind the order mentioned that arbitration proceedings are private and
confidential and the legal safeguard provided to arbitration is also justified by the same
safeguards provided to confidentiality and privacy in other forms of private dispute resolution
for e.g. Mediation.


Other organizations: various other organizations all across the globe have taken

different stands on privacy and confidentiality in their respective arbitration rules. The
international chamber of commerce rules explicitly provide that the work of the tribunal is of
a confidential nature and must be respected by all the parties associated with it.30 The London
Court of International Arbitration (LIAC) rules make the proceedings private and impose a
duty on the parties to maintain confidentiality.31
It has to be noted that different countries and different international arbitration organizations
have taken a different stand on the notions surrounding confidentiality and privacy of the
parties to an arbitral award/proceeding. Nonetheless, the existence of both the notions has
been acknowledged in one way or the other, albeit totally exclusive of each other. However,
no such effort has been made to use both privacy and confidentiality as corollaries to each
other which become imperative in the modern era where a lot of debate over legal
conundrums surrounding Privacy is taking place. In the international commercial arbitration
scenario where the seat of arbitration is in India, the applicability of part 1 of the act which
allows for judicial review in the form of section 34 is most likely to spark a row in light of the
recent judicial pronouncement of the apex court in Justice K S Puttuswamy (retd.) V. Union
of India and others32more commonly referred to as the Right to Privacy Judgment. The
legitimate expectation of privacy would be breached if the judicial review of the award is
dealt with by the court in the same way as if it was an appeal wherein the facts and evidences
of the arbitration proceeding are recorded in the judgment that is available for public

28

Ibid.
2009 WL 2251060 (C.A.7) (U.S.).
30
International Chamber of Commerce Arbitration rules, Art. 6.
31
London court of International Arbitration Rules(LIAC), Art. 30 & Art. 40.
32
WRIT PETITION (CIVIL) NO 494 OF 2012.
29
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disclosure, thereby undermining the confidentiality. In this way, in an international
commercial arbitration, privacy is essentially dependent on confidentiality, more so with right
to privacy being declared a fundamental right and not just a right that is valuable. In order to
understand it better, a look has to be made to the scope and extent of judicial review under
section 34.
Scope of section 34
It can be said that finality of arbitrator‘s decision runs on two schools of thoughts: one side
advocates that the provisions for setting aside an arbitral award should never exist at the first
place because the arbitrator being the final judge of law as well as facts, his decision is final.
33

The recognition of this thought has been found in umpteen judges laid down by the

judiciary. Unless the arbitrator acts wholly in contravention of principles of natural justice,
there can be no justification attached to court‘s interference in the matter on appeal. 34 The
other school of thought lends support to judicial interference in the form of setting aside of an
order. They work on the rationale that the aggrieved party must have a way to seek justice if
the arbitrator acts in an arbitrary manner. According to them, adjudication is nothing but a
means a seeking of seeking justice, therefore, arbitration is not undermined by adjudication.35
It can be said that section 34 of the Act finds its justification from the rationale adopted by
the advocates of school of thought who were in favor of adjudication of Arbitral Awards.
Section 34 lays down the grounds on which an arbitral award against one of the parties can be
set aside. It lays down a three month time period starting from the day of receipt of arbitral
award on expiry of which a challenge cannot be made.36 The grounds for setting aside an
arbitral award are as follows:37


The parties to the agreement are under some incapacity;



The agreement is void;



The award contains decisions on matters beyond the scope of the arbitration

agreement;

33

AishwaryaPadmanabhan, analysis of section 34 of the arbitration and conciliation act- setting aside of arbitral
award
and
courts‘
interference:
an
evaluation
with
case
laws,
MANUPATRA
http://manupatra.com/roundup/326/Articles/Arbitration.pdf accessed Sep. 20, 2017 at 22:13 hours.
34
Des raj and sons V. union of India, 1984 Arb LR 156(India).
35
Ibid.
36
Arbitration and Conciliation Act, § 34(3).
37
Arbitration and Conciliation Act, § 34(2).
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The composition of the arbitral authority or the arbitral procedure was not in

accordance with the arbitration agreement;


The award has been set aside or suspended by a competent authority of the country in

which it was made;


The subject matter of dispute cannot be settled by arbitration under Indian law; or



The enforcement of the award would be contrary to Indian public policy.

The term ‗public policy‘ has been at the root of much legal discourse because of no proper
definition of it in anywhere in the act. Different courts have given different interpretations to
the term over the years. In the case of ONGC v. Saw Pipes38, the court included patent
illegality as a yardstick for setting aside an award. In the same case, the court equated
illegality in arbitration with ‗error of law‘. This decision was the root cause of much debate
over the years until the 2015 amendment wherein section 34(2A) was inserted which cleared
concerns about the existence of the term ‗patent illegality‘. The term was explicitly included
in the section, albeit with no applicability to ICA seated in India.39 It is this judicial review of
the arbitral awards u/s 34 which is the area of concern because in a way it undermines the
legitimate expectation of privacy and confidentiality with which parties enter into arbitration.
Faceoff between section 34 and Article 21: a case of conflict between judicial review and
right to privacy
It is undoubtedly true that with its decision the Supreme Court in Justice K S Puttuswamy
(retd.) and others V. Union of India and others has opened a Pandora‘s Box calling for
innumerable opinions on various arguments brought in favor of and against the right to
privacy. There will be countless implications of the judgment and one such apparent
implication seems to be its impact on the private space of parties in arbitration proceedings.
The judgment mentions that autonomy of the individuals is maintained over matters in which
there is a reasonable expectation of intrusion in the private space. Since the arbitration act of
India maintains this autonomy by allowing the parties to make decisions regarding the
process, therefore, it becomes imperative to assert the demand for a private space by the
parties. The need of the parties in an international commercial arbitration to avoid any public
intervention so as to secure them from any loss in trade is the reason why ADR is opted for.
However, there arises a serious question over the scope of right to privacy of the parties
38
39

AIR 2003 SC 2629
DESAI, supra note 1.
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when an arbitral award is challenged under section 34 of the Act. As mentioned above, the
section lays down conditions wherein the court can legally interfere into the matter to set
aside the final award passed by the arbitrator. This is where the breach of privacy takes place.
The question is whether the right to privacy is acknowledged under such situations. In the
judgment, the court mentioned that Right to Privacy is not absolute and that it can be
curtailed under a fair procedure established by Law. The relevant law in such a situation is
the Arbitration and Conciliation act. Section 34 of the act allows the court to look into the
matter and set aside or uphold the award. The author believes that the relevant section
undermines the right to privacy of the parties because it contains no such procedure to curtail
the right. On a closer look to the seven grounds mentioned in 34(2), the first four grounds
40

do not require the court to look into the facts of the case, but just the agreement between the

parties. The remaining grounds contemplate a situation which necessitates the court to look
into the facts of the dispute between the parties to the arbitral agreement and deal with the
matter as if an appeal. This is where the conflict between article 21 and section 34 will take
place because right to privacy has now been given an elevated status by the judiciary in its
recent pronouncement.41 In light of this, it will become improper for the courts to discuss in
detail the facts of the dispute earlier referred to arbitration, when the matter is brought up
under section 34. The only possible argument In support of the courts power to discuss and
disclose the confidential information of the parties is that the parties waive their fundamental
right to privacy when the recourse to section 34 is made, but that argument does not seem to
be plausible because it has been held by court in number or cases that doctrine of waiver will
have no effect on provisions of law enacted as a matter of constitutional policy.42 In Behram
v State of Maharashtra43, the majority opinion of the court was that the fundamental rights
were put up as matter of public policy and therefore doctrine of waiver is inapplicable to
them. That being the case, it could be seen that there appears no justification on the part of
the court to deal with the matter under section 34 in a way that facts are disclosed in the
public domain unless the information is such that if not disclosed, it will sub serve larger
public interest.44 In light of the present circumstances and status of right to privacy, it could
be said that if information determined in an international commercial arbitration seated in
India could not be disclosed by the courts to the public. Though, there seems to be no
40

Supra note 37.
Writ petition (CIVIL) NO 494 OF 2012.
42
XAVIER, supra note 10.
43
AIR 1955 SC 123.
44
Girish Ramchandra Deshpande v. Central Information Commissioner, (2013) 1 SCC 212 (India).
41
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apparent dispute concerning this faceoff, yet there appears to be no reason why there won‘t
be one, which is why it becomes imperative to throw light on this issue surrounding
arbitration at an international level.
AUTHOR‟S TAKE
Justice A.M. Sapre, in his judgment in the right to privacy matter has categorically stated that
right to privacy is a natural right and it is the duty of every civilized society to recognize this
right in order to maintain and preserve the dignity of an individual. Therefore, it becomes
essential to recognize this right in context to section 34 of the act wherein court can disclose
confidential information and this becomes more important because right to privacy has been
elevated from the status of a valuable right to a fundamental right. At present, this anomaly
can be best solved by limiting the judicial involvement u/s 34 to discussion on legal aspects
of the dispute. Parties come with an expectation of privacy and this must be respected by not
discussing the facts in detail let alone disclosing them in the public domain. Any
consideration for amendment would be futile at this point of time because they take a long
amount of time and in the short run there would be an imminent need of a solution to tackle
the faceoff mentioned above. Moreover, since there appears to be no evidence of this in any
court matter as of now, therefore it becomes nothing but a mere viewpoint which might
possibly hold true in the near future because a clash seems imminent on account of the ever
increasing arbitral matters in the International Commercial Arena.
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REFINING THE JURISDICTION OF TRANSNATIONAL GOVERNANCE: A
CRITICAL ANALYSIS OF THE APPLICATION OF ARTICLE 25 OF THE ICSID
Pooja Chandran,
Student of Law, Army Institute of Law, Mohali

INTRODUCTION
Foreign investments are crucial to the development of international trade and the continuation
of the globalization process. The International Centre for Settlement of Investment Disputes
(hereinafter, referred to as the ―ICSID‖) is an international arbitration institution that
primarily aims at legal dispute resolution and conciliation between international investors.
Established in 1966, the Centre continues to resolve disputes by way of arbitration and
mediation, and encourages international flow of investment among countries. It is an
autonomous, specialized establishment1 that was created by a multilateral instrument of
public international law – the ICSID or the Washington Convention – which runs contrary to
regular dispute resolution centers.2
Sovereign states are entitled to acquire membership of the ICSID, subject to their own
domestic laws. These member states can approach the Centre to reach a settlement, if they are
party to any potential dispute in the investment spectrum. However, not all matters can be
tried by the Centre; member states are to fulfill certain requisites mentioned under Article 25
of the Convention, in order to reach the doors of the ICSID arbitral tribunal. 3 These
requirements have been dubbed as the outer limits of the ICSID,4 beyond which the tribunal is
incapacitated to adjudicate upon a dispute. The Centre also formulated the Additional Facility
for the Administration of Conciliation, Arbitration, and Fact Finding Proceedings in the year
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1978 to direct proceedings between the parties to the dispute that fall outside the
Convention‘s scope.5
The current report aims at analyzing jurisdiction of the ICSID as provided under Article 25 of
the International Convention on the Settlement of Investment Disputes, 1965, with specific
regard to initial arbitration tribunal and arbitral proceedings that are held by the Centre. The
narrative begins with providing a basic framework of the relevant ICSID provisions and
rules, elucidating the jurisdictional requirements for arbitral proceedings and analyzing the
constituents sequentially.
1.

Article 25 of the Convention – An Overview

Article 25 of the Convention defines the scope of ICSID jurisdiction.6 Paying heed to the
provision, the Contracting States agree that they shall fall under the purview of the ICSID
jurisdiction if the following requisites are fulfilled:
a) the dispute arose out of an investment;
b) the dispute involves, on one hand, either a Contracting State (i.e., a member State who
is a signatory to the Convention) or one of its subdivisions specifically designated to
ICSID, and, on the other hand, a national of another Contracting State; and
c) all parties to the dispute have consented in writing to have the investment dispute
adjudicated to ICSID.
These requirements are mandatory and are to compulsorily be abided. The parties are to
ensure that these criteria are met if and when a dispute arises between them, prior to
concluding their arbitration clause itself. They do not have the liberty to waive off all or any
of these prerequisites after the arbitral proceedings have commenced. In case the criteria are
not fulfilled, the ICSID has the power to decline their application and not dispense the matter,
even if the parties have authorized the Centre for adjudication in their arbitral clause.
2.

Jurisdiction of the ICSID

The Centre aims at promoting the flow of international investment by facilitating the
settlement of investment disputes. It intends to strike a balance between the investors and the
5
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host states.7 Approaching the ICSID is entirely voluntary.8 If a party fulfills the requisite
criteria as under Article 25, it can approach the Centre to resolve its matter.
ICSID proceedings commence by the filing of a request in which the parties to the claim are
to prove by sufficient documentation that the requirements have been fulfilled.9 In case they
fail to do so, the Centre can refuse to register their application as under Article
36(3).10Briefly, the requirements with regard to the jurisdiction can be classified as consent of
the parties, jurisdiction ratione materiae and jurisdiction ratione personae. The
aforementioned preconditions have been duly expounded upon and analyzed in the
forthcoming sections.
3.1 Jurisdiction Ratione Materiae
As per Article 25(1), the Centre‘s jurisdiction only extends to legal disputes that arise
directly out of an investment. This renders the jurisdiction ratione materiae of the Centre to
be classified into two main essentials, i.e., existence of a legal dispute, and the existence of an
investment. While the nexus between the two essentials are required to be reasonably close, it
is difficult to determine which disputes arise directly and which disputes arise indirectly out
an investment.11 This phraseology, thus, loses relevance in the practical application of the
provision.
3.2.1 Existence of a Legal Dispute: As a prerequisite, there must be a ‗legal dispute‘ that
arises between the parties. This refers to an event that includes a disagreement ‗the existence
or scope of a legal right or obligation, or the nature or extent of the reparation to be made for
breach of a legal obligation‘.12 Further, a valid legal issue that is in connection with a
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concrete situation that raises practical concerns must be put forth. Thus, general grievances
must ideally not be brought to the Centre.13
3.2.2 Existence of an ‗Investment‘: The term ‗Investment‘ has not been defined by the
Convention. This has deliberately been integrated to provide the most liberal position to the
parties to decide what an investment is and to give a pivotal role to free consent in the arbitral
proceedings.14 In pursuance of the same, the tribunal has admitted disputes under Article 25
and adjudicated upon matters that range from infrastructure projects, capital contributions,
transfer of technology, natural resource concession agreements, et al. 15 By not providing a
fixed and concise definition of the term ‗investments‘, the ICSID and the parties of a dispute
have achieved great flexibility. This is a constructive step as the existing parlance of
investments is not limited to merely contribution of capital. Yet, as has been noted before, the
Centre does not overstep the line and renders purely commercial matters to be outside its
jurisdiction.
However, in practice, this omission has experienced certain inadequacies. More often than
not, the parties fail to distinguish whether the matter would fall under the jurisdiction of the
ICSID before contesting their claims. Further, in some instances, due flexibility has not been
afforded to the parties, as was seen in the case of Mihaly International v Sri Lanka. In its
arbitration, the tribunal rejected its jurisdiction on the grounds that the expenditure incurred
by the claimant prior to finalizing a contract with the respondent state cannot be considered
as an ‗investment‘. Such an interpretation can be deemed to be narrow, keeping in mind the
liberal intention of Article 25.16
Based on the history of the Centre‘s negotiations, there is a dire need to provide an
autonomous meaning to the term ‗investments‘. The criteria as provided in the case of Salini
Costruttori v. Morocco17must be incorporated into the Rules and given its due authorization.
The Salini criteria describe an investment to include:
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a)

a commitment of resources to the host State‘s economy;

b)

a certain duration of this commitment;

c)

the assumption of risk and the expectation of profit; and

d)

a contribution to the host State‘s economic development.

This criterion provides a comprehensive overview of the nature of matters the ICSID is
empowered to admit, and the Centre must retain it upon practical grounds that can be taken in
order to further its objectives.
Even after a request for arbitration has been registered by the Secretary-General of the
Centre, the parties of the dispute are still entitled to contest against the jurisdiction of the
ICSID. However, as per Article 41(1) of the Arbitration Rules, the objections against the
competence of the tribunal are to be raised at the earliest, especially before the pleadings have
been presented. Till now, most of the objections that have been raised have been on the basis
of lack or absence of consenting to the jurisdiction, or questions pertaining to the nationality
of the investor party.18The objections to jurisdiction raise several practical concerns over the
criteria set forth by Article 25, with reference to jurisdiction ratione materiae. The
stipulations in both the aforementioned instances must be explicit in the investment
agreements.19 The contesting and opposing parties must ensure that these requisites have
been fulfilled prior to finalizing the agreement as it has the potential of leading up to
frivolous arbitral proceedings. Even though the ICSID has found itself to be competent in
most of the matters that are brought forth along with jurisdictional objections, it is the duty of
the parties to pay due attention and care to not commit inconsequential errors which can be
avoided.
3.2 Jurisdiction Ratione Personae
Lastly, Article 25(1) requires the disputes to be between a Contracting State (or any
constituent subdivision or agency of a Contracting State designated to the Centre by the
State) and a national of another Contracting State. The phrase ‗national of another
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Contracting State‘ encompasses all natural and juridical persons.20 The Centre has merely
drawn the frontier line for this phraseology, as States have been held to be free to ascertain
who its nationals are.21A mixed economy company or government-owned corporations have
also been interpreted to be eligible to qualify as ‗national of another Contracting State‘,
unless they are acting as agent of its government or performing governmental functions.22
Several objections have also surfaced against the nationality of a party. This has specially
been witnessed in case of corporations with investments in a variety of countries while it is
headquartered in a particular state. The host States often call for the corporation to fall under
the jurisdiction of their local municipal laws, but the investment transaction often gives rise
to further prospects of transgression. However, a key feature that been quite innovative on
part of the Centre is that the question pertaining to nationality is only to be quenched on the
date the parties consent to the jurisdiction of the ICSID. The parties are not required to
maintain this nationality even when the dispute is registered for arbitration, and as a matter of
standing, residence of the party is immaterial23. However, Article 25 expressly excludes
natural persons with dual nationalities from its purview.24 This renders perplexity to revolve
around such persons, who merely by holding the nationalities of two nations are incapacitated
by the ICSID. With the advent of time, more and more persons are known to have
nationalities in two countries, which renders the scope of Article 25 to have the possibility of
being problematic in the Centre‘s operations. More importantly, this approach taken by the
Convention runs contrary to the cases wherein the arbitral clause had been consented to at the
time of entering into the agreement and the person acquired the second nationality
subsequently. In such scenarios, the Centre must ideally take into consideration the
nationality when the jurisdiction had been submitted to, but Article 25(2)(a) renders such
persons to escape the purview of its capacity.
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3.3 Consent
Consent is the cornerstone of the jurisdiction of the Centre,25 and ICSID is the sole judge of
its own competence. Article 25 requires written consent of the parties who wish to approach
the ICSID bench, and seeks the consent to be "mutual‖. This consent is required to be
expressly provided by the parties,26as once the arbitral proceedings commence, the parties are
deemed to have consented to waiving their sovereignty and cannot withdraw from the same.27
Consent for arbitration between parties under the ICSID is one of the most contended and
debated topics with regards to the Convention. It is required in a written format by both the
parties on a single instrument; however, there is no indication that the Centre prefers one way
of consent over another28.There is likelihood for a reference made to the Centre to be vague
enough for the parties to interpret it in a different manner. Thus, even though the parties have
signed an investment agreement, it is possible that it has not given its constructive consent to
the jurisdiction of the ICSID. This has been seen a number of cases such as Holiday Inns v.
Morocco,29Amco-Asia v. Republic of Indonesia,30 and Klockner Industrie Anlagen GmbH v.
United Republic of Cameroon31.Consent given by the parties is a serious affair and this is
resplendent in the fact that, once given, the consent is permanent and irrevocable. However,
as per the Convention, it is possible to affect the withdrawal of consent, only if both the
parties are in support of the same.32
The act of consent has an impact on the right to sovereignty of the countries as well. If the
parties consent to the jurisdiction of the ICSID for arbitration, they waive the right to resort to
other administrative and municipal remedies they could have used prior to the giving of such
consent.33 Further, to ensure that the convention is implemented properly and to maintain the
jurisdiction of the ICSID, it is imperative that the countries of the consenting parties do not
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bring any sort of diplomatic protection for the parties submitting to the jurisdiction of the
ICSID.34 In addition to the above restrictions, the consenting parties are subject to the various
Arbitration Rules laid out under the provisions of the Convention, and if during the
proceedings, any question arises which are not answerable by the provision of this
Convention, the tribunal shall have the power to answer the same on its own accord. 35 The
Convention has further been empowered with the inclusion of Article 25(4) which lays down
the various matters on which the arbitration under the ICSID can be carried out. The two
categories of such agreements are:36
a)

The first kind is related to the general consent given to the ICSID, in which all matters

pertaining to the investment transaction are submitted to the jurisidcition of the ICSID.
b)

The second category pertains to a more specific kind of consent, known as limited

consent, in which only certain matters are subject to the jusridiction of the ICSID.
Many objections pertaining to the jurisdiction of the ICSID have been raised over a number
of occasions and the judicial view on the same is highlighted in the cases outlined below:
Holiday Inns v Morocco37: The tribunal was of the opinion that certain conditions can

i.

be imposed on the giving of consent to comply with the ICSID‘s jurisdiction and if these
conditions are fulfilled, consent shall be deemed to have been given.
Amco Asia v Indonesia38: The ICSID laid down that the expression of consent to the

ii.

jurisdiction of the ICSID need not be ―solemn, ritual and unique‖ and can be in any form
which conveys the common will of the parties involved to submit to the ICSID‘s jurisdiction.
3.

Challenging the Delivered Award

The provisions pertaining to the delivery of the arbitral awards under Article 25 are minimal.
The awards are to state the rationale according to which such decisions had been taken, which
are then required to merely be signed by the majority of arbitrators. All the issues raised by
the parties of the dispute are also required to be addressed by the arbitrators.39 Arbitrators
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who disagree with the majority can write their dissenting opinions as well, as was done in the
case of Klockner.40
The awards rendered by the ICSID are to be recognized by the courts of each Contracting
State, as and when it is presented. Once it attains recognition, the municipal courts are
required to reject any defense that would tend to undermine the validity of the award or dilute
the powers or procedure of the Centre. In a situation wherein either of the parties are
unsatisfied with the award rendered, they may seek a revision for the same. However, this can
only be done if certain facts have been newly discovered which would affect the award that
had been given. Annulment proceedings may also be initiated, with specific grounds such as
improper establishment of the tribunal, exceeding of powers by the tribunal, strong evidence
of corruption against an arbitrator, failure to apply ICSID‘s procedural law, or failure of the
award to explain the rationale behind the decision.41 While, no party has ever requested for a
revision of the award till date, annulment proceedings have been initiated on two occasions.
The provisions pertaining to arbitral awards are quite noteworthy. The procedure for
rendering awards is quite simplistic and straightforward. In particular, the procedure for the
challenging the arbitral awards shows the difference of ICSID from other dispute resolution
institutions. Even when a party seeks to contest against an award, it still falls under the
purview of the ICSID Convention and the rules formulated by the Centre. The party is not at
the liberty to challenge the award in its own State, which is an instance of the independent
and autonomous nature of the Centre.
4.

Analysis and Concluding Remarks

The accelerated pace of globalization, and development of information technology and
communication technologies coupled with significant efforts to promote foreign trade and
investments have resulted in an unprecedented level of foreign investments in the past few
decades. As a result of the surge in the number of international investments, the volume of
disputes among the different parties of the investment has also witnessed a sharp increase.
The parties are not limited to mere individuals or corporations, but also encompass States.
These recent trends have been continuously reflected by the number and variety of disputes
and matters that are being and have been handled by ICSID.

40
41

1984 CLUNET 409
Article 51 and 52 of the Convention.

25

It is indisputable that the contribution of the ICSID has led to the promotion of foreign
private investment, especially in developing economies. It is a unique model in dispute
resolution, and has been a milestone in international jurisprudence. A key feature that has
been instituted in its fundamental structure is the consent based application of jurisdiction,
wherein it strongly contends for the parties to consensually approach to the Centre. The
ICSID also has proved the liberal interpretations it has adopted for the concept of ‗consent‘.
However, the eagerness with which the ICSID accepts matters is usually met with an
inconsistent interpretation of its jurisdiction. Further, in all the matters that are filed in
objection against the jurisdiction of the Centre, ICSID has always ruled in favor of the nonstates. This could further raise questions over the inclination and preference of the ICSID
while arbitrating matters, and require the Centre to validate the balance it seeks to strike
between the contesting parties. The Centre has also failed to outline whether international
law is relevant during the arbitral proceedings, especially when the governing law has already
been chosen by parties of the dispute. It has accepted international law principles and
precedents in certain cases, while in the others it has discarded it by stating that they shall
only be taken into consideration when the parties fail to decide upon the governing law.
It can be clearly noted that the Centre has been struggling to define its own jurisdiction. As
noble as its intention may be to provide the parties to have the maximum liberty to choose
their own course, there have been several decisions which render the Centre to be questioned
over its interpretation of Article 25. This is especially true as it attempts at removing the
sovereignty of the member states by enforcing the aforementioned sanctions, and at the same
time provides them the illusion of free will and consent. Further, there are several decisions
which contribute towards the inconsistency of the Article 25‘s jurisdictional limits, especially
pertaining to the element of consent and corporate nationality. Thus, the ICSID must bear it
in mind that the a volatile sequence of awards would lead to issues with enforcement (as was
in the case of SPP v. Egypt42) and hamper the efficiency of its arbitration proceedings as the
objections raised by parties would only lengthen the procedure. Further, States might also
face inhibitions while submitting to ICSID‘s jurisdiction and later, accepting its award. Such
inconsistency shall lead to the dilution of the Centre‘s efficacy in the investment spectrum.
The current research mainly focuses on the jurisdiction of ICSID, and how the decisions
rendered by the Centre could be inconsistent. Recommendations have also been made in the
42
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respective sections that can be adopted by the Centre and incorporated in its Rules to better
facilitate the awards that it renders to settle the international investment disputes. A dispute
resolution tribunal like the Centre needs to follow more consistency in its jurisdiction. The
disputes that it accepts to adjudicate upon, the meaning of ‗investment‘ and the persons that
come under the purview of Article 25 that elucidates the Centre‘s jurisdiction. This shall not
only provide clear guidance to the parties and avoid uncertainty regarding its jurisdictional
limits, it shall also be continuously be chosen by its Contracting parties to resolve any
disputes that may arise in the future. Thus, there is a requirement for the Centre to develop a
bright line rule on its interpretations of the jurisdictional capacity and limits elucidated under
Article 25, so as to not impede the main objectives of the Convention.
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DAMAGES AND RELATED CONCEPTS: A COMPARATIVE ANALYSIS OF CISG
VIS-À-VIS INDIAN LAW
Meenal Garg
4th Year, University Institute of Legal Studies, P. U., Chandigarh

INTRODUCTION
After the United Nations Convention on Contracts for the International Sale of Goods (CISG)
came into force, there has been increasing ratification by the member states that has to some
extent modified the domestic law governing the sale of goods. Although India was a
participant to this convention, it has not ratified CISG due to a variety of issues. One such
major issue which has attracted much attention is the calculation of damages under CISG and
Indian law.
Before examining the two legislations, it is imperative to note that although CISG has not
been ratified by India, it may still be applicable in certain cases. Mahajan and Sanwal have
pointed out that Indian choice of law permits the contracting party of a foreign state to
expressly choose its own law under a contract.1 This may result in indirect application of
CISG if the foreign state has ratified CISG. For example, under a contract of sale, suppose
the German law is chosen as the governing law. Now, the German law has been largely
affected by the CISG and therefore, in case of dispute, the courts and tribunals will be
indirectly interpreting CISG as it is incorporated in the German law. Similarly, a situation
may arise where the parties are unable to settle upon the governing law and the decision
making arbitral tribunal may choose CISG as the governing law. In addition to this, the
convention stipulates that the provisions of the convention will apply if the rules of private
international law point to the same.2

1
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CISG vs. Indian Law
In case of breach of a contract of sale of goods, damages are calculated by two legislations in
India, .i.e. the Indian contract Act, 1872 and the Sale of Goods Act, 1930. The Indian
Contract Act is a general act and the Sale of Goods Act is a special act which lays down the
rules in case of breach of contract of sale. The general rule is that the damages are identified
with respect to the Sale of Goods Act and are quantified as per the provisions of the Indian
Contract Act.3
Remoteness of Damage
Damages in India are calculated under Sec. 73 of Indian Contract Act, 1872 which embodies
in it the famous case law of Hadley v. Baxendale.4 This infamous common law case laid
down that the party is liable to pay only those damages that arose in the natural course of
events ensuing after breach. This is known as the principle of ‗reasonable foresight‘. In case
of special damages, the rule is that the other party should not only be informed about these
special or remote damages but it should also agree to accept liability for the same. In a case,
the railway authorities had lost three volumes of books of a traveler because of which the
whole set was rendered useless. The plaintiff had claimed damages amounting to the whole
value of the set. It was held that the railway authorities were neither aware nor consented to
pay any special loss and therefore, the damages were reduced to the value of the lost
commodity.5Art. 74 of CISG embeds in it a similar principle. The article says:
Damages for breach of contract by one party consist of a sum equal to the loss, including
loss of profit, suffered by the other party as a consequence of the breach. Such damages
may not exceed the loss which the party in breach foresaw or ought to have foreseen at
the time of the conclusion of the contract, in the light of the facts and matters of which he
then knew or ought to have known, as a possible consequence of the breach of contract.
(emphasis added)
The controversy revolving around this provision is that it does not expressly use the term
‗reasonable foresight‘ and instead uses the term ‗possible consequence‘. It is noteworthy to
mention here that the question is not whether Art. 74 is based upon reasonable foresight or
3
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not. Courts around the globe have indeed held that CISG requires damages to be limited by
the familiar principle of foreseeability.6 The question here is of the difference of degree of
foresightedness between the two terms.
Altvater has argued that there is difference in the scope of the two phrases but has concluded
by unifying the two concepts. He opines that since CISG exclusively deals with contract of
sale of goods, the ‗reasonable foresight‘ principle should be further extended to ‗foresight by
a reasonable businessman‘.7 Knapp has commented on the issue of what could be foreseen
before commencing a contract under CISG. He says that foreseeing possible losses due to
breach of contract is an ex post facto process. In simpler words, a party is in a position to see
only those losses which may arise in the light of facts and circumstances that existed at the
time of making a contract. Therefore, even if the party is able to foresee a loss at the time of
breach which it could not foresee at the time of contracting, it would not be liable for the
same.8
It is submitted that Knapp has not taken into consideration the phrase ‗possible consequence‘
and therefore, his logic is a half truth. After analyzing Knapp and Altvater, it can be said that
Knapp‘s half truth can be completed by reading it with Altvater‘s rule. This hybrid rule
would be advantageous in the Indian scenario simply because the rule has been formulated
only with respect to sale contracts. In other words, the ‗reasonable foresight‘ principle would
be substantially refined if India ratifies CISG.
Some authors have also concluded that the narrow ‗foreseeability‘ principle under CISG puts
the aggrieved party in a better position to claim damages under Indian law.9 In response it is
submitted that such argument is true but irrelevant if seen in context of CISG. This is because
the remoteness of damages has been advocated from a viewpoint of a ‗businessman‘ and not
from the viewpoint of a ‗reasonable man‘. Thus, while it is true that a reasonable man would
be in a better position to claim damages in Indian law, he is not the one who is affected by
CISG. The ‗foreseeability‘ principle under CISG aims to establish a uniform sales law all
6
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over the globe and the ‗reasonable foresight by a businessman‘ principle would assist in
achieving this goal.
Contributory Fault by the Parties
An interesting difference between the two legislations, that has attracted the author‘s
attention, is contributory fault of the parties that resulted in breach of a contract. The
difference between the two can be better understood by means of a fictious proposition. A, a
franchisee bound by an ―exclusivity‖ clause contained in the contract with B, acquires stock
from C because B has required immediate payment despite the fact that the franchise
agreement provides for payment at 90 days. B claims payment of the penalty stipulated for
breach of the exclusivity clause.10
Under Indian law, the position is that in case of breach, the aggrieved party has the right to
repudiate the contract or continue to do his part and claim damages for the breach. Thus,
going by the Indian law, A has the defence that B breached the contract and therefore, A was
not liable to do his part.11 On the other hand, Art. 80 of CISG reads as ―The non-performing
party is not liable for loss suffered by the aggrieved party to the extent that the aggrieved
party contributed to the non-performance or its effects‖ (emphasis added). A bare reading of
the provision shows that it is identical to its Indian counter- part. However, the use of the
words ‗to the extent‘ marks the distinction between the two provisions. Buschtöns has
explained that there arises a difficulty in ascertaining that how far was A legitimated to
breach the exclusivity clause by B‘s unjustified claim for immediate payment. She has
examined various case laws on this issue and has come to the conclusion that no standard
exists for such ascertainment but recourse to the domestic law should be barred and instead
several general principles like that of full compensation or principle of good faith, that are
embedded in CISG, can be evoked to assess the contribution of each party.12 In views of this
author, the Indian ‗take it or leave it‘ rule is applicable when there is a fundamental breach of
contract but in cases of simultaneous non- performance (as illustrated in the above example),
the above stated ‗apportionment rule‘ will be a more viable alternative.
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Mitigation and Specific Performance
Under the Indian law, the plaintiff need not only show the proof of loss due to breach of
contract but has to show that he took reasonable steps to avoid the losses.13 The principle
behind this is that no one should be made liable to pay a loss which could have been avoided
in the normal course of things. This principle of mitigation is also embodied under CISG. Art.
77 of the Convention which states:
A party who relies on a breach of contract must take such measures as are reasonable in
the circumstances to mitigate the loss, including loss of profit, resulting from the breach.
If he fails to take such measures, the party in breach may claim a reduction in the
damages in the amount by which the loss should have been mitigated.
The only difference between CISG and Indian law is that in India, duty to mitigate arises only
on actual breach of contract; however, under CISG, this duty also arises in anticipatory
breach of contract. In other words, the duty to mitigate will commence as soon as the
aggrieved party becomes aware of the intention of breach. This implies that the aggrieved
party is in a better position to claim damages under Indian law rather than CISG.
On the contrary, the Indian law gives the remedy of specific performance only to the buyer
and that too in exceptional circumstances.14However, under CISG a seller also has the right to
specific performance.15 This inevitably leads to the conclusion that it is easier to avail the
remedy of specific performance under CISG.
Reconciling CISG and Indian Law
After highlighting the key differences between CISG and Indian law, this section of the paper
throws light upon similarities between CISG and Indian law which are often overlooked or
misconceived.
Quantum of Damages
Before moving on to the issue of quantum of damages, it would be prudent to mention the
relevant notions of ‗condition‘ and ‗warranty‘. Majumdar and Jha have discussed these
13
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15
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concepts in detail and with comparison to CISG. They have first explained the difference
between ‗condition‘ and ‗warranty‘. A ‗condition‘ is a stipulated essential to the main
purpose of contract, the breach of which gives rise to right to repudiate the contract whereas
in case of breach of ‗warranty‘, a party cannot repudiate the contract but can claim damages
for the same. They further opine that Art. 25, which deals with the concept of ‗fundamental
breach‘ can be equated to the concept of ‗condition‘ under Indian law. The rationale
forwarded by them is that Art. 25 stipulate fundamental breach as a breach which frustrates
the very purpose of the contract. Similarly, the concept of warranty is covered under Art.
74.16 This means that an action for recovery of damages will usually arise in case of breach of
‗warranty‘ because a breach of ‗condition‘ would either frustrate the whole contract or would
give the affected party ample opportunity to repudiate the contract. Moreover, ‗condition‘
includes the advantages of ‗warranty‘, meaning thereby, that in case of breach of ‗condition‘,
the aggrieved party may repudiate the contract and also sue for damages.
Coming to the question of quantum of damages, Jack Graves suggests that the issue of
quantifying the damages is left to domestic law by CISG. Nevertheless, Pascal Hachem
supports his argument of achieving uniformity by suggesting that while interpreting the
governing domestic law, there should be application of the international standard and not by
domestic case law.17 In response, Graves opine that there is no possible international standard
and this is a lacuna in the convention as it undermines the principle of uniformity.18 However,
it is submitted that CISG was formulated to incorporate the essential features of commercial
laws in different legal systems and at the same time not undermining the role of domestic
law. Furthermore, in light of the varsity in calculating damages across the globe, it is perhaps
best to leave this to the domestic law chosen by the parties.
CISG does not specifically speak about the moment of time when damages are to be
measured. Such issue commonly arises in case of cross- border transactions. Under Art. 76, if
a market price exists, the damages are equal to the difference between the contract price and
market at the point at which it is avoided. This position is exactly same under the Indian law.
However, Art. 75 and 76 deals with specific situations. The problem arises when the
aggrieved party is not able to prove the extent of its damages. Now, it is clear that this
indicates a gap within the CISG. The question which arises is whether it is an internal gap or
16
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an external gap. Eiselen has discussed the arguments from both the sides. These arguments
led him to the conclusion that this issue is a procedural one and must be dealt in accordance
with the lex fori. The hindrance posed by this conclusion is that if such issue is dealt with
individual domestic law of each state, the objective of uniformity would stand defeated. The
final solution proposed by him, is that a uniform standard of evaluation should be evolved to
assess the quantum of damages.19 In response, it is submitted that till date no such standard
exists and therefore, this gap will be filled by domestic law.
The inference that can be drawn from the above discussion is that if CISG is ratified by India,
the method of measuring the quantum of damages under Indian law would remain
substantially unaffected.
Irrelevant differences and Relevant Similarities
Another point of difference which must be noted is compensation for mental anguish. In
Indian law, it is well settled that no compensation for mental anguish will be payable in case
of ordinary commercial contract but may be awarded if the contract is for the peace of
mind.20 There is no provision for such damages in CISG.21It is submitted that CISG is a
commercial law and also, such compensation is not frequently awarded by the Indian courts.
This difference is therefore immaterial.
A similarity which exists between CISG and Indian law is that both do not provide punitive
damages. Under India law, punitive damages are not awarded until a clause to the contrary is
expressly mentioned in the contract whereas CISG simply does not have a provision
regarding the same.22
Lastly, it has been stated by noted scholars that there are issues which are governed but not
explained by CISG and issues which are not included in it at all. While commenting upon the
issue of damages, they have suggested that Principles of European contract Law and
UNIDROIT Principles International Commercial Contracts can be used to interpret these
gaps. The author is in agreement with such notion as it is similar to the Indian rule in which
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the loss is identified under Sale of Goods Act and damages are awarded under Indian
Contract Act, 1872.23

Concluding Remarks
Farnsworth has said, ―[n]o aspect of a system of contract law is more revealing of its
underlying assumptions than is the law that prescribes the relief available for breach.‖ 24 In
general, it cannot be negated that there exists differences between the CISG and Indian law.
However, it was only obvious that such differences were bound to exist. The real scenario
that the author puts forward is that the issue of damage assessment under CISG is very
similar to Indian law in substance and in principle. Furthermore, the advantages resulting
from its ratification far outweigh its disadvantages. Keeping in mind the objective of
uniformity sought to be fulfilled by CISG, it can serve as a viable supplement to the existing
Indian Sales of Goods Act, 1930.
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THE IMPACT OF FOREIGN LAW SUITS ON THE REALISATION OF THE UNGPs
IN THE NIGER DELTA REGION OF NIGERIA: A LOOK AT THE ACTIVITIES
OF MULTINATIONAL OIL COMPANIES
CHEGWE EMEKE N.
LL.B, B.L, LL.M, & Ph.D., Department of Jurisprudence and International Law, Faculty of
Law, National Open University of Nigeria

Introduction
Economic globalisation- the linked processes of trade and investment liberalisation,
privatisation and deregulation has brought huge increases in movement of capital, goods and
services. Multinational Oil Companies (MOCs) are the vehicle for much of this globalised
economic activity1, and in turn, foreign direct investment by MOCs accounts for an
increasing proportion of global economic activities2.The question of how to manage the
environmental and social impact of foreign direct investment by these MOCs are now more
than ever, becoming more challenging. MOCs had two options of either taking advantage of
lower environment or social standards of weak system of governance in developing countries
or export best practices while bringing badly needed jobs and development. Records of
environmental damages resulting from over fifty years of oil exploration and production
indicates that MOCs had taken the first option in Nigeria, the leading oil producer in Africa.
The burning of gasses during oil production operations, the continued oil spillages and
deforestation has generated an assessment of the Niger Delta as the most contaminated area
of the World needing an estimated twenty five–thirty years ‗work, with millions in
investment to replenish the regions‘ ecosystem. Victims have filed law suits and obtained
judgements in their favour within Nigeria, but these efforts have not been sufficient to induce
fundamental changes in the operational attitude of MOCs. . While some writers attributed this
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kind of situation to judicial ineptitude- blaming Nigerian Judges for what R.A Madu terms
‗judicial inflexibility‘3, others such as Sheldon Leader and David Ong et al, were of the view
that the apparent lack of success has less to do with any systemic inadequacies of Nigerian
judicial and or regulatory framework, but more to do with the approach to domestic legal
framework for environmental governance and enforcement adopted by the main private
business actors operating in the Niger Delta. Practices such as interlocutory appeals,
unending adjournments and unwillingness to settle judgment claims timeously with victims
are some of the reason these efforts have not been sufficient to induce fundamental changes4.
In agreement with the last commentators, I argue that despite the existence of legislations in
Nigeria to protect the environment and some international norms establishing companies‘
liability for damages caused, there is a vast difference between the existence of written laws
and their actual effective application5. Victims perceive the huge influence exercised by
MOCs operating in the Niger Delta over state structures with the purpose of eluding, in the
majority of cases, their responsibility for damages inflicted. As a result of this, victims are
exploring extraterritorial justice systems with varying degrees of success.
For purpose of delimitation, the Shell Group being the largest company operating in the area
is justifiably the main culprit of environmental and human rights violations. For this reason,
the Sell Group is the main focus of my analysis but the conclusions reached can have
application to other MOCs in the Niger Delta area6. I argue that the laws that framed the
activities of Shell in the Niger Delta over many years are beginning to shift. The large
damage claims being litigated in the United Kingdom as well as the litigation in The
3

4

5

6
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www.ajol.info/index.php/article/view/122606 (accessed 28 July, 2017). Madu finds that environmental
litigations in Nigeria are bedevilled by judicial inflexibility and legal technicalities such that victims of
environmental pollution and degradation are ultimately denied access to justice.
Essex Business and Human Rights Project. ‗Corporate Liability in a New Setting; Shell and the Changing
Legal Landscape for the Multinational Oil Industry in the Niger Delta‘ (Ed.) Sheldon Leader and David Ong
et al, publisher, place and year missing, p.76
Critics of globalisation attribute this difference to economic power which translates to political power. They
further contend that the World is witnessing increasing power imbalance between MOCs and particularly large
ones and nations with weak governance mechanisms. See Joshua Kalina, The Corporate Planet; Economy and
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For example most of the industries whose activities cause environmental degradation are owned by MOCs
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operandi in the Niger Delta.
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Netherlands are the most visible part of a much larger body of claims that have been or are
waiting to be made unless Shell changes its modus operandi in the Niger Delta.
The UNGPs
The United Nations Guiding Principles on Business and Human Rights (‗UNGPs‘) were
adopted by the United Nations Human Rights Council on 16th June, 2011. They seek to
provide an authoritative global standard for preventing and addressing the risk of adverse
human rights impact linked to business activity. International human rights law lays down
obligations on States to act in certain ways or to refrain from certain acts, in order to promote
and protect the human rights and fundamental freedoms of individuals or groups. They are
not legally binding but they do create a new standard of expected conduct for businesses to
respect human rights that exists independently of the duties of states and against which
responsible business practice can be assessed7. This standard includes the obligation to
conduct human rights due diligence8, and to ensure that business enterprises either establish
or participate in effective operational level grievance mechanisms for individuals and
communities who may be adversely impacted by their actions.
The idea of human rights is as simple as it is powerful: that people have a right to be treated
with dignity. Human rights are inherent in all human beings, whatever their nationality, place
of residence, sex, national or ethnic origin, colour, religion, language, or other status. Every
individual is entitled to enjoy human rights without discrimination. These rights are all
interrelated, interdependent and indivisible. According to Katherine Tyler, the types of
human rights which are impacted by the activities MOCs are varied. They ranged from
economic and social rights affected by companies‘ use and possible degradation/pollution of
land to workers‘ rights and the civil and political rights of those who protest about
companies‘ activities9.
The actions of business enterprises can affect people‘s enjoyment of their human rights either
positively or negatively. Indeed, experience shows that enterprises can and do infringe human
rights where they are not paying sufficient attention to this risk. Enterprises can affect the
7
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human rights of their employees and contract workers, their customers, workers in their
supply chains, communities around their operations and end users of their products or
services. They can have an impact – directly or indirectly – on virtually the entire spectrum of
internationally recognized human rights of particular importance is the obligation which the
UNGPs place on companies in relation to operational level grievance mechanism.
Although it is the duty of States to translate their international human rights law obligations
into domestic law and provide for their enforcement, national laws may not address all
internationally recognized human rights, they may be weak, they may not apply to all people,
and they may not be enforced by governments and the courts. The Guiding Principles make
clear that where national laws fall below the standard of internationally recognized human
rights, companies should respect the higher standard; and where national laws conflict with
those standards, companies should seek ways to still honour the principles of those standards
within the bounds of national law. Internationally recognized human rights are, therefore,
relevant for business beyond mere compliance with the law. The guiding principles identify:
(i)

A state duty to protect against human rights abuses committed by businesses;

(ii)

A corporate responsibility to respect human rights; and

(iii)

A right of access to an effective remedy for victims.

Of utmost importance to the actualisation of the UNGPs is ‗A right of access‘. When an
individual has suffered a violation of her human rights by or involving corporations, she
should have recourse to court or quasi-judicial mechanism to enforce the responsibility of the
perpetuator but it appears that victims of such human rights presently have a limited access to
court either in their home country or in the country were the corporation in question is
registered or, indeed in the international arena. Effective judicial systems should be the core
of any such system of remedy.
A Review of the Niger Delta Conflict
Prior to the discussion on recourse to foreign courts, it is worthwhile in this section to
consider two issues that seem to underline all cases of environmental litigation in the Niger
Delta. Firstly they all involve forms of land ownership and access to natural resources, and
secondly, they present issues related to the persecution of environmental activists.
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Ownership of Land
In this section I argue that the Niger Delta conflict has become an amorphous symbol for a
wider array of policy and analytical positions. The un-shapeliness of the term stems from the
fact that the core elements in the discourse namely, the Federal, State and Local Governments
are rendered problematic by current trends – basically social, political and economic in the
policies of the Nigerian State. Notwithstanding, the divergent interpretations, the people of
the Niger Delta tend to be highly passionate about the issue of resource control.
Ojakaruotu has observed that over the years, the people of the Niger Delta have consistently
argued at various forums that resource control is the basis of the problems in the Niger-Delta
region10. He further suggests that as far as the Niger Delta is concerned, resource control is
the sine qua non for sustainable peace and development in Nigeria. To corroborate this point,
Femi Falana argues that conflicts between the federating unites in Nigeria is the major cause
of most of the conflicts in the area, and how well the government is able to resolve it would
largely determine the peace and development of the region11.
My reference to the Niger Delta also pays homage to what Katharine Tyler refers to as ‗the
most neglected region of the country‘12. The Niger Delta region is the largest oil-producing
area in Nigeria, covering an area of approximately 20,000km2, within an overall wetlands
area spanning about 70,000km2, this region makes up 7.5 per cent of Nigeria‘s total land
mass, with a population of 20 million people, composed of up to 40 different ethnic groups.
Territorially located within the Nigerian federal State, the Niger Delta is usually assumed to
include the area of nine Nigerian States where oil is exploited, namely: the Abia, Akwa Ibom,
Bayelsa, Cross River, Delta, Edo, Imo, Ondo and Rivers States. The environmental problems
afflicting the Niger Delta are now well-documented, but seem far from being resolved. The
latest official report by the United Nations Environment Programme (UNEP), albeit

10 Ojakorotu, V., ‗Contending Issues in the Niger Delta Crisis of Nigeria‘ (2009) Otto F. von Feigenblatt, M.A.
Ed. Conflict and Development Series .Bangkok- Indonesia: JAPSS Press, Inc. Bangkok, p.6. Cited by
Nwankwo B., at p386.
11 Femi Falana ‗Resource Control: Solution Lies Outside Nigeria‘ 17 May, 2000 Vol. 1(17), Oil Times
publication, p.9.
12 Katharine Tyler ‗Rights, Regulation and Remedy; the Extractive Sector and Development‘ Report of
Advocate for International Development, 2012.
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geographically confined to the Ogoni land region within the Niger Delta, serves to confirm
the findings of many previous studies on this matter13.
The conflict in the Niger Delta is triggered by a number of factors. These include but are not
limited to the revenue allocation formula, federalism, environmental degradation, state
imposed poverty, unfulfilled promises made by the government to mention a few. The
revenue allocation formula being adopted by the Nigerian Government has been particularly
criticized and rejected by scholars for not reflecting the interests of the people in the NigerDelta region, where over 80 per cent of the national resource is generated. Elsewhere, I
expressed the opinion that the Niger Delta upheaval in relation to revenue allocation has
grown from bad to worse by assuming horrendous dimensions in the early 1990s with the
emergence of social movements and militant youth groups that became aggressive and started
to challenge not only the Nigerian state but also the policies, attitudes, and activities of the m
MOCs in the region14.
The Niger Delta conflict is premised on the laws regulating oil exploration and land
ownership, which the Niger Delta militants believe must be abrogated as they do not
represent their interests as the host communities15. Closely related to this view is the
argument by Watts, Okonta and Kemedi, stating that at the heart of the struggle for
participatory democracy lies- in the question of resource control and self-determination.16
Nigeria demonstrates a manner of land acquisition that has its roots in the process of
appropriation of distant natural resources by the World‘s most powerful states, here by means
of colonial domination. Shell was granted an exploration licence in 1938; discovered the first
commercial oil field in 1956 in the Niger Delta and started oil export in 1958.These rights
derived from concessionary contract granted by the colonial government. When

13 UNEP, ‗Environmental Assessment of Ogoni land‘, (Nairobi, 2011). The report and data gathered by UNEP
as part of its assessment are available at http://www.unep.org/nigeria (last accessed on 21 July, 2017); Sheldon
Leader and David Ong et al, (ed.), Corporate Liability in a New Setting: Shell and the Changing Legal
Landscape for the Multinational Oil Industry in the Niger Delta (Essex Business and Human Rights Project)
65.
14 Chegwe, E. N., ‗Legal and Regulatory Challenges of Resources Control‘, Ed. Proceedings of the 38 annual
conference of Nigerian Association of Law Teachers (NALT). April 23 – 26, Lagos State University, LagosNigeria. 238 – 261.
15
Nna, J and Ibaba, SI,(2011) Ed. Crisis and Development in the Niger Delta: Selected Works of Kimse Okoko.
Port Harcourt-Nigeria: University of Port Harcourt Press Ltd. Cited by Nwankwo, Beloveth Odochi. ‗The
Politics of Conflict over Oil in the Niger Delta Region of Nigeria: A Review of the Corporate Social
Responsibility Strategies of the Oil Companies‘. AJER 3.4 (2015): 383-392.
16
Watts, Michael (2004). ‗Resource Curse: Governmentality, Oil and power in the Niger Delta, Nigeria‘
Geopolitics 9 (1): 50 – 80. Cited by Nwankwo B., Ibid, p.385.
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environmental concerns were not yet perceived as a public issue, the rights were granted not
to the parent company but instead to the company‘s local subsidiary (Shell d‘Arch) which
later became Shell B.P and now Shell Petroleum Development Company. The subsidiary
formed a consortium with a state owned company- The Nigeria National Petroleum
Corporation (NNPC), although Shell maintained operational control of the consortium at all
times. One of the earliest expropriator laws which legally extinguished private rights to
ownership and access to land is the Mineral Act of 1946 which in section 3 provides as
follows;
‗The entire property in and control of all minerals in, under or upon any land in
Nigeria and or rivers, streams and water courses through-out Nigeria is and
shall be vested in the State….‘ 17
This law came into force on the 25 February, 1946 about twelve years before oil was
discovered in commercial quantities as well as eight years after Shell d‘Arch was granted
exploration licence to explore for oil throughout Nigeria and fourteen years before
independence on 1 October, 1960. It was not surprising therefore that minerals was defined
under section 2 of the Minerals Act as not including mineral oil since the right to explore for
same has hitherto been granted to Shell d‘ Arch , as far back as 37 years. Also, and
especially in cases involving extractive activities, environmental conflicts are often related to
the occupation of territories traditionally inhabited by indigenous communities or peoples ,
and even areas within such territories that these communities or peoples consider as sacred .
In this respect, the Special Rapporteur on the Rights of Indigenous Peoples has recently
concluded that;
‗On the basis of experience gained during the first term of his mandate, the special rapporteur
has come to identify natural resources extraction and other major development project in or
near indigenous territories as one of the most significant sources of abuse of the rights of
indigenous peoples World - wide. In its prevailing form, the model for advancing with natural
resources extraction within the territories of indigenous people appears to run counter to the
self determination of indigenous Peoples‘ in the political, social and economic spheres‘18.
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Minerals are found on land. Having taken over minerals it was probably felt that in order to
make total what is today rightly seen as expropriation, the lands in which minerals taken over
resides and are found, should also be taken over. This task was accomplished through the
Land Use Act of 1978. It is instructive to draw attention to the relevant provision of the
Decree;
‗Subject to the provisions of this Decree, all lands comprised in the territory of each State in
the Federation is hereby vested in the Military Governor of that State and such land shall be
held in trust and administered for the use and common benefit of all Nigerians in accordance
with the provisions of this Decree‘19 .
It appears that in 1993, the then Federal Military Government of Nigeria realising that by
taking over property on mineral and land per se, without taking over title to coastal land and
other lands reclaimed from waters or emerging there from, which are more liable to hold
minerals, Government has merely scourged the snake; it had not killed it. Accordingly, the
Lands Title Vesting Decree of 1993 was promulgated. By virtue of section 1 of that Decree,
Government took over and appropriated title to all coastal, marine or shore land in Nigeria.
Section 1 of the Decree reads as follows;
‗For the avoidance of doubt and not withstanding anything to the contrary contained in the
constitution of the Federal Republic of Nigeria, 1979, as amended or any enactment, law or
vesting instrument, the title to all the lands in the 100 metres limits of the 1967 shoreline of
Nigeria and any land reclaimed from any lagoon, sea or ocean bordering the Federal Republic
of Nigeria shall to the exclusion of anybody corporate or incorporated industry, vest in the
Federal Republic of Nigeria without any further assurance than this Decree‘20 .
In effect, this Decree was targeted at the Niger Delta Region and other economically viable
coastal lands in southern Nigeria. Its relevance lies in the facts that such lands bear more than
95 per cent of Nigeria‘s minerals resources.
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Persecution of Environmental Defenders
In the context of the United Nations, ‗Human Rights Defenders‘ are people who individually
or with others in a group act to protect or promote human rights 21. These include all type of
rights, including the right to health or food and the right to land and natural resources, which
positions environmental defenders in the Niger Delta such as the Movement for the Survival
of the Ogoni People (MOSOP), etc. as specific groups within the larger concept. Human
rights violations committed against these environmental defenders or activist are generally
directed or related to their activities of claiming, defending, and protecting territories and
natural resources, or the defence of their right to autonomy and the right to cultural identity.
One common form of stigmatisation of human rights defenders is for the Nigerian
Government to criminalise their activities in connection with guerrilla groups and thus their
complicity with the crimes committed by the latter. The persecution of environmental
activists in the Niger Delta is a growing trend. From the trial and subsequent hanging of Ken
Saro-Wiwa and eight other members of the Ogoni ethnic minority group to the killing of nonviolent protesters of the Ogoni people by Nigerian Military authorities, the complicity of
large MOCs like Shell, Agip and Mobil in these evil acts have raised many concerns and
criticisms. A series of repressive and corrupt governments in Nigeria have been supported
and maintained by MOCs, keen on benefiting from the fossil fuels that can be exploited.
According to Anup Shah, MOCs are complicit in abuses committed by the Nigerian military
and police22. The last civilian administration of President Goodluck Ebele Jonathan tried to
be more democratic and open, which provided initial hope but eventually, problems of
corruption and religious tension between Christians and Muslims resulted in riots and several
deaths as Muslims called for introduction of sharia criminal law and Christians from the
Niger Delta called for self-determination or greater resources control. An investigation and
report by Essential Action and Global Exchange found that there have been many clear
examples of corporate influence in the Nigerian Military repressing protesters during this
conflict in the year 2000. The military have been accused of killings, burning houses and
villages, intimidating people, torture and so on. Incidences of Chevron-marked helicopters
carrying Nigerian military agents which opened fire upon unarmed and defenceless protesters
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and corruption of community chiefs some through financial inducements or divide and rule
tactics exacerbate conflicts. It has also been reported that conflicts in the Niger Delta kills
some 1000 people each year23, and with over 50 years of presence in the Niger Delta, it is
reasonable to infer that Shell has become an integral part of the Niger Delta Conflict.
Resorts to Litigation
(a)

The Netherlands

Oguru, Efanga & Ors v. Royal Dutch Shell plc. & SPDC Ltd24 (On-going since 2008)
In November 2008, three civil suits were filed against Royal Dutch Shell (RDS) and SPDC
before the District Court in The Hague. The claims were filed on behalf of groups of
residents farmer from three villages from the Niger Delta (Oruma, Goi,and Ikot Udo) in
respect of a number of oil spillages which occurred in 2005 and 2006 as a consequence of
which the farmers lost their livelihood. Basically the farmers sued subsidiary for negligently
causing or not preventing the pollution and parents for not preventing the subsidiary from
acting negligently. The farmers asked the court to hold both parents and subsidiary liable for
the consequential damage and to order them to clean up the polluted soil and waters as well
as to take measures to prevent new leakages and other environmental harms. In response,
SPDC filled a preliminary objection contesting the jurisdiction of the Dutch courts to
adjudicate over the claims against SPDC and that the plaintiffs were abusing the law by
initiating proceedings against Royal Dutch Shell. Almost two years later, in September 2011,
the court held that the claimants had standing but dismissed request by claimants to order
Shell to disclose documents that could help them to prove their case. In January 2013, the
District Court rendered its final judgement, dismissing all four claims against RDC and three
claims against SPDC. It awarded one claim for lack of measures taken by Shell to prevent
sabotage. Dissatisfied, the Appellants appealed. In December 2015, the Court of Appeal
(Gerchtshof) in The Hague handed down its preliminary verdicts. It held that it is competent
to hear cases against Royal Dutch Shell and its Nigerian subsidiary, and that the claimants,
including NGO Milieudefensi (Friends of the Earth), have standing. The Court of Appeal
goes a step further than the District Court by honouring the claimants‘ request to order Shell
23
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to disclose documents regarding maintenance of the relevant oil pipelines. Although the
substantive liability questions will be subject of the second phase of the appeal proceedings,
the Court of Appeal provides some interesting considerations on the possibilities of a duty of
care for a parent company vis-à-vis its subsidiary. A substantive decision of the Court of
Appeal may be expected late 2016 or early 2017. It was the first time a western court held a
MOC liable for environmental damage caused in a non- western country This decision shows
that legal borders become permeable more so when liability is at stake25.

(b)

The United Kingdom

Bodo Community v SPDC/Shell
In this case26, Shell has admitted liability for damage to the environment resulting from two
massive oil leaks in 2008/9, in particular to the waterways used by this fishing community in
the Niger Delta. London based law firm Leigh Day & Co filed the claim on behalf of Bodo
Community claim against Royal Dutch Shell Plc (RDS) and its subsidiary Shell Petroleum
Development Company (Nigeria) Ltd. The oil spill resulted in massive contamination of the
creek, rivers, waterways, as well as the mangroves, causing devastating pollution to the entire
Bodo creek. The damage is estimated to have affected an area of 20 km2 in the Gokana Local
Government Area of Rivers State in Nigeria. A further spill occurred in December 2008 and
was also the result of equipment failure. It was not capped until February 2009 during which
time even greater damage was inflicted upon the creek as tens of thousands of barrels of
crude oil pumped into the rivers and creeks. The amount of oil spilt is estimated to be as large
as the spill following the Exxon Valdez disaster in Alaska in 1989 and that the amount of
coastline affected is equivalent to the damage done following the BP Deep-water Horizon
disaster in the Gulf of Mexico in 2010. Proceedings against Royal Dutch Shell and SPDC
began in the UK High Court on 6 April, 2011. However, in August 2011, Shell was reported
to have accepted legal responsibility for the two spills, stating, inter alia, that:
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‗SPDC accepts responsibility under the Oil Pipelines Act for the two oil spills
both of which were due to equipment failure. SPDC acknowledges that it is
liable to pay compensation to those who are entitled to receive such
compensation‘27.
In an agreement between the parties, SPDC has formally accepted liability and concede to the
jurisdiction of the United Kingdom which means that the claim against Royal Dutch Shell,
the parent company of SPDC in Nigeria, has ceased28. On Wednesday 7 January, 2015 Shell
announced a £55m settlement split of £35m for individuals and £ 20m for the community.
Each of the 15,600 Ogoni farmers will get 600,000 naira (about £2,100)29.

(c)

The United States

The United States has a law known as ―Alien Tort Claim Act (ATCA)‖, which allows those
who violate certain international law norms outside the United States to be sued in US civil
courts. However the use of the ATCA is not without some difficulty. In terms of the first of
these challenges, the law requires that the claimant be a foreigner, which excludes any claim
made by United States citizens, but not those of foreign residence of the country. Second, the
claimant must have been the victim of an alleged tort, which does not raise any special
problems. Third, for an action to be brought under the ATCA, the tort must consist of a
violation of customary international law or else involve the violation of a treaty linked to the
United States. When customary international law is involved, the courts have ruled that the
norm violated must be sufficiently specified, clear and unambiguous, obligatory and
universal30.
Taking advantage of the ATCA, several civil lawsuits have been filed with the United States
Federal Courts in relation to Shell Nigeria‘s breaches of international law. The most notable
of these cases were those involving Wiwa and Kiobel. The former, after complex court
proceedings, finally came to an end in June, 2009; when the parties finally came to an
agreement just before the case was due to begin. The agreement contemplated the payment
by the different companies in the Shell group who had been sued for a total some of 15.5
27
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million dollars in compensation for the victims. It also established a trust for the benefit of
the Ogoni Community, to finance different social promotions initiatives in the area. The
second claim which is presented bellow was equally as complex and came to an end with a
controversial decision by the United State Supreme Court on April 17, 2013, which stated
that the United States Courts did not have jurisdiction regarding the case.
In Kiobel v Royal Dutch Petroleum31, in 2002 Esther Kiobel, a United States resident and the
wife of deceased Dr. Barinem Kiobel, filed the law suit along with other Ogoni Asyleess
against Shell corporation in the District Court for the Southern District of New York. The
lawsuit was filed under the ATCA. The petitioners alleged that the respondents violated the
law of nations by aiding and abetting the Nigerian Government in committing (1) extrajudicial killings; (2) crimes against humanity; (3) torture and cruel treatment; (4)arbitrary
arrest and detention; (5) violations of the right to life, liberty, security, and associations; (6)
forced exile; and (7) property destruction. Shell argued that corporations cannot be sued
under the ATCA. Amicus briefs in support of The District Court dismissed the first, fifth,
sixth and seventh claims, reasoning that the facts alleged to support those claims did not give
rise to a violation of the law of nations. The Court denied respondents‘ motion to dismiss
with respect to the remaining claims, but certified its order for interlocutory appeal. The
Second Circuit dismissed the entire compliant, reasoning that the law of nations does not
recognise corporate liability. On April 17, 2013, the United States Supreme Court held that
the Courts did not have subject matter jurisdiction to entertain an ATCA against a
corporation. K. A. Madu sees the decision in Kiobel as a set back to the approach of
searching for environmental justice before international courts and a reminder on the need to
look inwards. He further calls on for judicial flexibility and a more proactive approach to
legal reasoning by Nigerian Courts in other to ‗put environmental matters in the front burner
of national discourse‘32.
Impact of Foreign Litigation on Corporate Responsibility (CSR)
The concept of corporate social responsibilities as a new concept in the business world is the
ability of a corporation to relate its operations and polices to the needs of the operating
environment and the work force for the benefit of the organization and the host communities.
31
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Corporate social responsibility involves management of an organization, working and
relating with host communities and own labour force to ensure that the company is
responsible and responsive to corporate government. It includes the participation of the
company in such vital areas as environmental protection, training of its work force, welfare
package and employment, provision of social amenities within plant location, such as water,
electricity, bridges, roads, schools, scholarship programmes and youth development
programmes for the community and natural development. Business and society are interdependent because business cannot operate in a vacuum, it operates in the society and
contribute immensely to the hazards of the environment from citizens and at same time
provides employment, security and other many values to the community
According to Cristina et al, early notions of corporate social responsibility (CSR) can be
traced back to the 1960s33.

In 1962, most of the oil companies began oil exploration

activities in Nigeria. They presented the federal government an Aid-to-education plan under
which they pledged to provide $900,000, over a period of five years for the education of
Nigerians in various field. Since then, the oil companies have evolved a comprehensive
programme for supporting the development of Nigeria‘s different sectors namely education,
health, infrastructural development, employment generation among others34. In 1991 Carroll
presented CSR as a multi- layered concept that consists of four interrelated aspect; economic,
legal, ethical and philanthropic responsibilities35. Carroll proposed a pyramid that analyses
the dimensions of CSR. It starts with economic responsibilities: companies are created to
provide goods and services to the public and to make a profit. This is the foundation upon
which the other three responsibilities rest. The second layers according to Carroll, consist of
the legal responsibilities of a company. The ethical responsibilities are practices that have not
been codified into law. Societal members expect companies to do what is right and fair.
Lastly at the top of the pyramid companies have a philanthropic responsibility. Business
organizations are expected to be good corporate citizens and to improve the quality of life.
From the beginning of the year 2000, CRS has evolved into a complex concept that is now a
key component of the corporate decision-making of a number of multinationals that are
33
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considered to be the front runners in integrating CSR36. However this evolution coincided
with media exposure of years bad practiced by MOCs and it was their time ‗to pay‘.
Campaign and public scandals involving various issues ranging from environmental pollution
to child labour and racial discrimination resulted in unwanted media attention.
The question then is whether there is a correlation between law suits, reputation damage and
corporate social responsibility CSR policy by MOCs? While Newell, p. asserts that the
impact of bringing or threatening to bring cases could be more devastating to the reputation
of the MOCs than the eventual legal outcome, stating in his own words that;
‗NGOs, local community groups and individuals are often less interested in winning the
legal arguments, but rather pursue litigation as a means to an end‘37
Jedrzej in his paper points out that a legal victory by a company several years down the line
may not compensate for the adverse publicity generated by a lawsuit38. These seem to suggest
that media publicity is the key weapon in the armour of pressure groups, with litigation being
a vehicle for mobilising the media for a given cause. In an age where corporate brand
reputations are crucial for firm‘s success, adverse publicity has the potential to inflict major
damage on the brand name. Therefore from a corporate standpoint, the most appropriate
response to the risk of negative publicity and liability risks is to ensure that the best possible
standards are applied globally so that there is no gap between home and overseas practices to
cause problems in courts abroad.
Litigation or the threat of litigation can pose a deterrent to potential future offenders. If
successful, litigation can discourage harmful practices in the absence of strict government
regulations in the area of environmental and labour rights Shell improved its environmental
performance across most areas in the Niger Delta following the much publicised settlement
pay-off in Bodo Community v SPDC/Shell in January 2015. The gas flaring volume from
SPDC joint-venture facilities was reduced by 85% between 2012 and 2015 and the flaring
intensity (the amount of gas flared for every tonne of oil and gas produced) was reduced by
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70% over the same period39. Although the authenticity of these records may not have been
independently ascertained from Shell‘s Sustainability Report 2015, Shell received a Global
Gas Flaring Reduction Partnership Award for its achievement in Nigeria from the World
Bank Sponsored Global Flaring Reduction Partnership (GGFR)40.
Similarly the number of operational oil spills in 2015 was 108, down from 153 in 201441. The
number of spills caused by sabotage and theft fell to 94from 139 in 2014. The volume of
theses spills decreased to 2.2 thousand tonnes in 2015 from 2.7 thousand tonnes in 2014.
According to the Shell‘s Sustainability Report 2015 as at March 2016, there were only two
spills under investigation in Nigeria42.
Foreign law suits create a legal liability risk, i.e. the risk of becoming liable for social and
environmental damage. In extreme cases, this risk can prevent a potential investor from
committing funds to an on-going project. More typically, a liability risk can increase costs in
terms of higher insurance premiums or higher cost of capital. Jedrzej George gave example
of the impact of the House of Lord‘s judgment against Cape on the shares of the latter
company. According to him, on the very day the judgment was made against Cape, Cape‘s
shares dropped to £0.405, down from £0.550 the evening of the day before43. Similarly, it
was reported that Moody‘s credit-rating agency downgraded twenty-two US companies in
2000 alone, at least in part because of litigation risk involving claims related to issues such as
asbestos and anti-trust allegations. Even the largest corporations may be affected; for
instance, the chemical company Dow Corning filed for bankruptcy in 1995 under the weight
of litigation related to breast implants. Because litigation risk is difficult to analyse, when the
financial markets do wake up to these concerns they often panic.
Foreign law suits can bring benefits to the represented claimants and the society as a whole.
The developmental impact on represented claimants has many positive facets. Claimants may
obtain financial compensation for past injuries and losses. Those claimants who require
continuous medical attention may obtain funds for the medical treatment they require.
Claimants may also get the mental satisfaction of obtaining ‗justice‘ by having the corporate
39
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‗wrongs‘ acknowledged in public for example on Wednesday 7 January2015, Shell in Bodo
Community v. SPDC/Shell announced a £55m settlement split of £35m for individuals and £
20m for the community. Each of the 15,600 Ogoni farmers will get 600,000 naira (about
£2,100). According to Martyn Day whose team of 20 negotiated the deal,
Its several years earnings. I don‘t think I have ever seen a happier bunch of people. The
minimum wage is 18 naira per month (0.04£) and 70% of the Bodo population live below
the poverty line‘44
Reacting to the euphoria with which the Bodo community received the news of the
settlement, Chief Sylvester Kogbara, chairman of the Bodo Council of Chiefs and Elders
said:
The community can start to live again. For the last few years people here have had no income
at all. It has been very painful. We cannot start fishing again but we start business and begin
to trade. There is some optimism again for now, the Bodo community is very happy that this
case has been finally laid to rest. The hope is that this will forge a good relationship with Shell
for the future, not only with the Bodo people but with all the Niger Delta communities that
have been impacted in the same way as us. We hope that Shell will take their host
communities seriously now... and clean-up the whole of Ogoniland.
Conclusions
The global reach of multinational oil companies have significantly increased over the past
thirty years as a result of the liberalization of international trade and investment. Yet, the
conditions under which these businesses may be held liable for human rights abuses have not
aligned with this evolution. States have, in general, failed to fulfil their duty to protect
human rights by ensuring that victims have access to effective judicial remedies. The right to
an effective remedy for such harms is well established in international law. In addition, the
third pillar of the United Nations Guiding Principles on Business and Human Rights (Guiding
Principles or UNGPs) confirms that victims must have access to an effective remedy, and that
the State has a duty to ensure that an effective judicial remedy is available. Since the
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universal endorsement of the UNGPs, however, there has been little focus on implementation
of the third pillar. Further, some States have taken regressive steps since the adoption of the
UNGPs, rather than work positively to ensure that effective remedy is accessible. Since 1957,
Royal Dutch Shell in Nigeria has been one of the leading oil companies in terms of oil
exploration and production, operating in the Niger Delta through its subsidiary- Shell
Petroleum Development Company of Nigeria (SPDC), in Collaboration with other companies
in the oil sector. During this long period, the affected communities with supports from
organisations such as Environmental Rights Action and Friends of the Earth Nigeria have
filed claims in Nigerian Courts against shell and other oil companies nevertheless, in many of
these cases, ruling have been delayed and adjourned for years and the number of solid
judicial sentences leading to economic compensation are few, and far between.
While the number of foreign cases has so far been relatively limited when compared to cases
filed in Nigerian courts, it is concluded that foreign litigation presents a greater threat to
MOCs than Nigerian cases because the law appears to provide greater remedies, and the
compensation awards are much larger. There is therefore a potential rise in foreign litigation
which is beneficial because foreign Courts allowed claimants to use their forum to adjudicate
disputes between Nigerian claimants and Nigerian subsidiaries of foreign Oil Conglomerates
for injuries suffered in Nigeria. While foreign judges did not give Nigerian claimants open
invitation to their Courts of justice whenever justice was not obtained in Nigerian Courts, the
findings that claimants in those specific circumstances could sue, is significant to the
actualising the third pillar of the UNGPs and, beyond allowing some types of cases to be
brought to foreign courts as was highlighted in this paper, these type of claims have
challenged the received wisdom on how firms may escape transnational litigation.
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BALANCE BETWEEN STATE SOVEREIGNTY, HUMAN RIGHTS: AN ANALYSIS
Harshita Tomar1
3rd year student, H.N.L.U. (Raipur).

Sovereignty: An Evolving Concept
"It is undeniable that the centuries-old doctrine of absolute and exclusive sovereignty no
longer stands...Underlying the rights of the individual and the rights of peoples is a
dimension of universal sovereignty that resides in all humanity‖.
- Boutros-Boutros Ghali2
Bodin, who has been recognized as the first to put forth a coherent concept of sovereignty,
believed that a central authority should have almost unlimited power, and used the French
term souverainete to describe this political arrangement.3
State sovereignty has emerged as the core element of the world politics4. Sovereignty is a
necessary and inalienable political and legal property of any state, its constant attribute.5 State
territory and its appurtenances, together with the government and population within its
boundaries, constitute the physical and social base for the state.6
Black‘s Law Dictionary defines it as ―the international independence of a state, combined
with the right and power of regulating its internal affairs without foreign dictation‖.7
F.H. Hinsley characterizes sovereignty as 'final and absolute authority in the political
community'.8 The concept of sovereignty is often associated with the notion of absolute
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power or authority of governments and states.9 It was recognized with the notion of providing
the international legal system the power to enforce the law both internally and externally.
The International Commission on Intervention and State Sovereignty (ICISS Report),
released in 2001 defined the concept of state sovereignty with the element of ―responsibility‖
into it. According to the report, ―State sovereignty implies responsibility, and the primary
responsibility for the protection of its peoples lies with the state itself. Where a population is
suffering serious harm, as a result of internal war, insurgency, repression or state failure, and
the state in question is unwilling or unable to halt or avert it, the principle of non-intervention
yields to the international responsibility to protect‖.10
One of the major challenges that sovereignty faces theoretically is that, it has to do with
questions relating to human rights and humanitarian issues. There have been instances of
violation of sovereignty, In the Tinoco case, Costa Rica intended to defend itself by claiming
a violation of its popular sovereignty11, The Chinese Government's massacre in Tiananmen
Square to maintain an oligarchy against the wishes of the people was a violation of Chinese
sovereignty12.It wasn‘t until after the Second World War that the challenge of Human Rights
upon state sovereignty emerged.13
Thus, the sovereignty of state has rather been reclassified and retooled as a perplexing
obligation to practice control in a satisfactory way. Worldwide law, albeit significantly state
focused, has turned out to be more merciful with respect to cross-fringe intercession to ensure
Human Rights.14
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Human Rights- Rights for all
Whereas the peoples of the United Nations have in the Charter reaffirmed their faith in
fundamental human rights, in the dignity and worth of the human person and in the equal
rights of men and women and have determined to promote social progress and better
standards of life in larger freedom…
-Preamble, Universal Declaration of Human Rights15

Democracy will be deficient if human rights are not respected.16 Human rights are not a
privilege conferred by government. They are every human being's entitlement by virtue of his
humanity.17 Human rights are universal and every person around the world deserves to be
treated with dignity and equality.18 They are the basic rights and freedoms that all people are
entitled to regardless of nationality, sex, national or ethnic origin, race, religion, language, or
other status.19 All human beings are born free and equal in dignity and rights. They are
endowed with reason and conscience and should act towards one another in a spirit of
brotherhood.20 They are violated every time a girl is married off under age 18, every time a
woman is denied access to quality maternal care and every time a person is subjected to
abuse.21
There are few instances where states have violated the human rights; the United Nations
General Assembly took issue with the violation of human rights in Bulgaria, Hungary, and
Rumania in 1947, France was also indicted for human rights violations in Algeria22, the
strong indictment of the Soviet Union within the framework of the Conference on Security
and Cooperation in Europe23, Russia was reported to have violated several human rights
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through its use of ‗extrajudicial executions‘, torture, and rape against the Chechen insurgents,
as well as the Chechen population at large24.
Human Rights have been widely, and increasingly deeply, incorporated into the practices of
international law and politics, and thus insinuated into our understanding of sovereignty‖.25
Human rights law is thus intended to protect the fundamental rights of individuals against
violations by the governments that rule them; to protect racial, ethnic, national, and religious
minorities within states; and to ensure the rights of peoples to self-determination.26
Role of Sovereign states in Human Rights implementation
―The State that claims sovereignty deserves respect only as long as it protects the basic
rights of its subjects.‖27

-Stanley Hoffmann28

The freedom of the individual can only be safeguarded within a lawful society. 29 Sovereignty
and human rights typically are seen as fundamentally opposed.30 Sovereign state is a major or
dominant factor in the implementation of human rights. International human rights norms are
addressed to the states, rather than to individuals or to groups of persons. Most of the
international covenants use the language ―state parties‖, which made state liable for any kind
of human rights violation.31 International Human Rights obligations are regularly seen as
―eroding state sovereignty‖32,
Human rights, far from undermining or eroding state sovereignty, are embedded within
sovereignty.33So, the implementation and enforcement of such rights are left to individual
24
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states and their respective territories.34 Any international human rights law is addressed
primarily to states rather than to individuals, groups or other entities.35 The sovereign states
not only are creating the international norms for the protection of human rights, but also are
determining the process of their implementation or non-implementation -according to their
sovereign will.36
State can implement human rights effectively without compromising or constraining their
sovereignty if they consider these proposals;


Existing implementation mechanisms could be applied more effectively if they were

not focused on all problems at once.37


The use of international mechanisms for the implementation of human rights may be

made more effective if supplemented by nongovernmental group action that recognizes the
sovereign rights of the state but at the same time brings to bear pressures on states violating
human rights. E.g., Amnesty International.38


The existing mechanisms for the implementation of human rights could be applied

more effectively if the states committed to the cause of human rights as, for instance, the
Western democracies are, would take a more vigorous stand on implementing human rights at
home and abroad.39
It is also true that states are no longer free to simply pursue whatever policy they wish within
their borders. They are limited by the powers of international organizations, emerging
humanitarian and human rights law, and rights granted to each and every individual.40
The Obstacles to international implementation of human rights in sovereign states
The problem to international implementation of human rights in sovereign states is a
formidable one; the obstacles are numerous and complex.41 The obstacles are:-
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i.

The international system is pluralistic: it comprises various cultures and

heterogeneous philosophical and political value systems. A realistic view of the international
human rights instruments must, therefore, result in the disillusioning observation 'that the
international community, in drawing up these instruments, has barely proceeded beyond a
minimum consensus with regard to the meaning of the rights stipulated.42
ii.

The implementation of human rights in many instances amounts to nothing less than

the renunciation by governments and elites supporting them of their dominant position in a
given society and state. The implementation of human rights lacks the advantage other norms
of international law possess-that abiding by these norms is a matter of reciprocal benefit, at
least if seen from a short-range point of view."43
iii.

Even if the binding nature of international human rights norms is accepted, in many

instances the infrastructural prerequisites for their implementation are lacking. There are not
adequately functioning courts of law, an economic and social achievement that would allow
for the implementation of economic and social rights, or sufficient well-trained legal
personnel who could respond to the demands of the international human rights norms.44
This list of obstacles is incomplete and thus for the implementation of human rights the task
has been given to International Human rights community.
Sovereignty and International Human Rights Community
―The obligation of subjects to the sovereign is understood to last as long, and no longer, than
the power lasteth by which he is able to protect them.‖
-Thomas Hobbes45
"Human rights have revolutionized the international system and international law." 46 The
institutionalization of Human rights is an entirely new concept. International community has
not only a right but a duty to ensure that human rights are protected.47 If an individual
42
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sovereign state is unable or unwilling to exercise its responsibility to protect the sovereignty
of its citizens, then it is up to the international community to do so for it.48 The foremost step
to analyze the balance between human rights and sovereignty is to enumerate the major
conventions agreed to by states.49
While the primary responsibility for preventing conflict and protecting human rights lay with
Member States, the United Nations could help countries meet their national challenges and
uphold their responsibility to protect.50 At the global level, human rights are firmly engulfed
in the International Bill of Human Rights, the building blocks of which are the UN
Declaration of Human Rights of 1948 and the Covenants on Civil and Political Rights, and on
Economic, Social and Cultural Rights, which were adopted in 1966 and came into force in
1976.51 The core around which human rights law is formed is the Universal Declaration of
Human Rights (UDHR) adopted by the General Assembly of the United Nations in 1948. It
describes itself as 'a common standard of achievement for all peoples and nations' and is not
binding in the same manner as formal treaties (although all members of the UN supposedly
accept its contents).52
It is now accepted as ‗declaratory of customary international law‘. 53 It is also perceived as
having 'considerable authority'.54
Part of the conundrum is that international law is mixed. While some parts of the UN Charter
clearly uphold the concept of state sovereignty, other passages allow the Security Council to
use military force such as "may be necessary to maintain or restore international peace and
security.55
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Article 256 of the UN charter portrays the dominance of state sovereignty over the human
rights regimes. It is a consequence of the elemental fact that the regimes are constructed by
states, whose paramount interests lie in the preservation of sovereignty. The conventions have
been ratified by the majority of countries, including many countries that are notorious abusers
of human rights.57
International law mainly of persuasive nature lacks proper ―enforcement mechanism‖. In the
absence of enforcement and binding adjudication mechanisms, the conventions pose no threat
to sovereignty.58They fail to fit in the essentials of the definition of ―enforcement- the act of
compelling observance of or compliance with a law, rule, or obligation‖.59
At present there are only two human rights conventions having enforcement mechanism.
They being

Convention on the Prevention and Punishment of the Crime of Genocide 1948, and



Rome Statute of the International Criminal Court, 199860

The first, which enables the state parties ―undertake to prevent and punish‖.61The second
enables the Court to prosecute the perpetrators of genocide, crimes against humanity, war
crimes and the crime of aggression.62 Sovereignty thus, is not compromised by virtue of a
state ratifying a convention.63 In the absence of enforcement and binding adjudication
mechanisms, they present no challenge to the autonomy of states.64
The scenario is not clear as the main aim for adoption of the United Nation Declaration of
Human Rights (UDHR) was the conservation of the human rights. Article 1(3) of the UN
charter cites ―promoting and encouraging respect for human rights‖ as a primary purpose of
the organization, and the Universal Declaration of Human Rights, adopted by the General
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Assembly in 1948, declares that regular elections and ―the will of the people shall be the
basis of the authority of government.‖65
―Everyone, as a member of society, has the right to social security and is entitled to
realization, through national effort and international cooperation and in accordance with the
organization and resources of each State, of the economic, social and cultural rights
indispensable for his [or her] dignity and the free development of his [or her] personality.‖66
Kofi Annan has said that the U.N. Charter is designed "to protect individual human beings,
not to protect those who abuse them."67
Most recently, the 171 States at the World Conference on Human Rights reaffirmed, in the
Vienna Declaration, the universality of human rights, and recognized that 'the promotion and
protection of all human rights is considered as a legitimate concern of the international
community.68
The criticism of the international conventions lies in the fact that the core international
conventions have no effect on the autonomy of the state parties because they exclude
enforcement and binding adjudication mechanisms.69This can be explained as:

Human rights conventions generally do not have a major impact on sovereignty.

Sovereignty is not compromised by virtue of a state ratifying a convention. This is because
ratification does not in itself impinge on the state‘s domestic autonomy. It only when a state
complies with the judgment of a human rights court that it bows to the authority of an
external body, giving rise to a consensual compromise of sovereignty.70


Whereas human rights regimes do not have a big impact on sovereignty, sovereignty

has a huge impact on these regimes, compromising and constraining protection of human
rights.71
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State practice regarding human rights conventions does not support the idea of

―organized hypocrisy‖, in terms of which states claim to uphold the principle of sovereignty
but often violate it. In fact, transgressions of sovereignty are infrequent and the principle of
sovereignty is consistently defended and respected by states.72
Thus, this can be interpreted that international human rights law ―mainly focuses on the
sovereign states as the key enforcement agencies‖.73This orientation is largely due to
sovereignty.74

Shift in the judicial approach : Sovereign to Humanitarian
"Everyone has a right to peaceful coexistence, the basic personal freedoms, the alleviation of
suffering, and the opportunity to lead a productive life..."
- Jimmy Carter75
It was a widely recognized rule of international law and practice that individuals cannot
challenge a violation of international treaties in the absence of a back of a sovereign State .
This rule had survived the legal documentation of the post-1945 period, and was firmly
established by decisions of national courts, first in Israel in the Eichmann case, in 1962,76and
then in the U.S. in the Noriega case, in 1990.77These cases held that rights under international
common law belong only to the Sovereigns, not to individuals, and this statement of the law
was approved in all leading textbooks right down to 1994.78
Now the approach has changed In a judgment delivered, in October 1995, in the case of
Prosecutor v. Tadi the International Criminal Tribunal at the Hague, trying cases of crime
against humanity in the former Yugoslavia, has held that even the State's sovereign power to
establish its own courts for punishment of crimes committed within its own territory must
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give way in the face of offences that ―do not affect the interest of one State alone but shock
the conscience of mankind‖.79
While opining these decisions the court criticized the previous pronouncements and held that
pronouncements of this kind do not carry in the field of international law the weight they may
bring to bear in national judiciaries.80
The cases relating to Charles Taylor of Liberia81 and the Khmer Rouge82 present the evolving
dimension of Human Rights Law when heads of state have written to International Court
seeking the establishment of tribunals for rights violations. Both the cases demonstrate the
willingness of the international community to recognize the universal application of human
rights norms and the importance to enforce them. Believing that sovereignty is not merely to
be exercised by states‘ to show their power over their citizens; it is also about providing an
environment in which individual citizen‘s right to life and dignity are protected (by recourse
to international law), when the country‘s own judicial system is inadequate to do so.83 This
has shown a prominent shift in the approach of various courts dealing with the international
matters from a pro-sovereign one to a humanitarian one.
Conclusion
―All human beings, whatever their cultural or historical background, suffer when they are
intimidated, imprisoned or tortured . . . We must, therefore, insist on a global consensus, not
only on the need to respect human rights worldwide, but also on the definition of these rights
. . . for it is the inherent nature of all human beings to yearn for freedom, equality and
dignity, and they have an equal right to achieve that.‖
-Dalai Llama84
The obligation to protect, promote and ensure the enjoyment of human rights is the prime
responsibility of States, thereby conferring on States responsibility for the human rights of
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individuals.85 The answer to whether human rights conventions are sovereignty-transgressing
or sovereignty-respecting institutions is that International organizations are an externalization
of international legal sovereignty.
Hence, it can be summarized as the sovereignty of States is no longer a simple right to
exercise power on a defined territory as laid out in the foundational Peace of
Westphalia86.87It, as opposed to the concept of the comity of nations, continues to be the
single gravest threat to the human right to world peace, and there is no sustained and
dedicated effort to make the peoples of the world aware of this important fact.88
Human Rights will continue to challenge states sovereignty in a more direct and changing
fashion.89 Thus, therefore this can be concluded by quoting Michael Reisman who aptly
summarizes the aim of this analysis when he says that ―those who yearn for ‗the good old
days‘ and continue to trumpet terms like ‗sovereignty‘ without relating them to the human
rights conditions within the states under discussion do more than commit an anachronism.
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Introduction
In multi-jurisdictional disputes, courts employ jurisdictional limitations to circumnavigate
potential conflicts. Subject matter is one such basis of refusal to exercise jurisdiction1 and a
notable example of a subject matter-baseddemarcationis when the suit pertains to foreign
immovable property. Although extant for several centuries, this substantive rule was
elucidated most clearly in British South Africa Company v. Companhia de Moçambique.2
This paper aims to explore the contours of this ‗Moçambique‘ rule,with emphasis upon its
current application and normative applicability. Accordingly, Section I will trace the
historical context in which the dispute in the Moçambique case arose, followed by a brief
exposition of the legal discussion in the case.This original formulation was modified by
various exceptions and nuances, which will be concisely summarised. Section II will thendeal
with the current state of the law, specifically, British and European statutory rules that have
overridden the original Moçambique rule. In light of these developments, the paper will
analyse whether the Moçambique rule has any residual force, and if so, whether it should
continue to do so.
In seeking the answers to these questions, the paper limits itself to a survey of English
caselaw and juristic work; the rule, which was conceived in this specific context,is a feature
of the common law as applied in England and its colonies. Analogous lexsitus rules in other
legal systems remain closely parallel, yet historically and logically distinct from the
Moçambique rule. In fact, some inheritors of the common law, such as Australia (New South
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Wales) have even actively abolished the Moçambique rule,3 while others such as India, have
limited their application of the rule to domestic (inter-state) questions4. Consequently, the
rule remains a peculiarly English creation and it is in the English legal system that its history
as well as current and future fate must be sought.
I. Limitations on Jurisdiction, Pre- and Post-Moçambique
Although the Moçambique case marks the first time that limitation on jurisdiction over
foreign immovables was clearly outlined, it was not in fact a novel position; such limitations
on jurisdiction had long existed in the common law. The only difference between the pre- and
post-Moçambique restrictions was the rationale – while the Moçambique rule claimed to be
based on substantive grounds, the pre-Moçambique stance was based on certain technicalities
of the English common law.
Local versus Transitory Actions
During the twelfth and thirteenth centuries, English procedural law required juries to be
familiar with the facts, parties and merits of a case. Unlike the current practice, such
familiarity was considered necessary for these juries to serve their purpose and thus, they
were selected from the place where dispute had occurred.5 As a consequence, parties to a
dispute were required to clearly state the venue of their dispute, in order that the jury may be
summoned. An action relating to foreign immovables was unthinkable, as the court would
have no jurisdiction to summon a foreign jury. Accordingly, jurisdiction, in all cases, was
originally limited tolocal disputes.6
However, with increasing commercial activity this restriction grew irksome. Where
transactions occurred across locations, specifying one venue was impossible. Thus, a
distinction between local and transitory actions was made. The old requirement of a local
venue still applied to cases where the dispute could only have occurred in that one place. This
naturally included all disputes relating to immovable property, continuing the old bar on
foreign immovables. On the other hand, disputes that could have arisen in any place, such as
contractual disputes or other mercantile matters, were considered transitory and courts could
3
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exercise jurisdiction over them without the requirement of any specified venue, local or
otherwise.
Seen in this light, the restriction on jurisdiction over foreign immovables could be considered
a technical restriction – a direct result of the local/transitory distinction. Hence, in 1873,
when the Judicature Act altogether abolished the requirement for local venues, the technical
hurdle seemed to have been cleared, permitting English courts‘ jurisdiction over foreign
immovables. However, this argument was overturned in the Moçambique case.
British South Africa v Companhia de Moçambique
This case related to, ―the right of the British South Africa Company to territories in South
Africa which they ha[d] occupied, but which [we]re alleged by the [Companhia de
Moçambique] to be under the sovereignty of Portugal.‖7 The Companhia claimed that the
British defendants had forcefully evicted them and claimed a declaration of title, injunction,
as well as damages for trespass from the English Court.
The primary question in this regard was whether the English courts could exercise
jurisdiction on a matter pertaining to title and trespass of foreign land. The court of first
instance, the Queen‘s Bench Division,considered there to be a substantive rule of law
privileging lexsitusand the courts of the situs. Lord Mansfield‘s pronouncement in Mostynv.
Fabrigas was relied on for the rule that, ―there are some cases that arise out of the realm
which ought not to be tried anywhere but in the country where they arise.‖8Consequently, the
court dismissed the argument put forth by the defendants that the abolishing of local venues
by the Judicature Act would confer jurisdiction; the mere removal of a procedural hurdle
could not give jurisdiction to a court, where it earlier had none.
However, in the Court of Appeal, this finding was reversed. Although the distinction between
jurisdiction and the procedural question of venues was upheld, the Court interpreted the
previous decisions of courts,9where they had refused to rule on foreign lands, as having arisen
from the hurdle of venues and not due to any ―fundamental lack of jurisdiction‖.10 The
question of jurisdictionthus, had to be determined independently, free of the shackles of
venue. At this point, it is relevant to note that the plaintiffs had abandoned their claim for title
7
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and injunction to enforce it, and had limited themselves to damages for trespass. Accordingly,
the Court found that unlike declarations for title and possession (which, due to problems of
enforcement, would still not be permissible for an English court to entertain), an action for
trespass was an action in personam and could be brought in the English courts.11
The matter reached the House of Lords on appeal, where once again, the previous decision
was overturned. Lord Herschell, in his decision on behalf of the Court, reaffirmed the
Divisional Court‘s interpretation.While the requirement of stating the local venuemay have
been removed, the nature of disputes which were localwas still such as to prevent an exercise
of jurisdiction if they arose abroad. He stated clearly that:
―The grounds upon which the Courts have hitherto refused to exercise jurisdiction in
actions of trespass to lands situate abroad were substantial and not technical, and that
the rules of procedure under the Judicature Acts have not conferred a jurisdiction
which did not exist before.‖12
The Eponymous Rule and its Nuances
While the Queen‘s Bench, the Court of Appeal and the House of Lords may have differed on
several points, one common thread running through these judgments was the conviction that
declarations of title and possession to foreign immovables was clearly beyond the jurisdiction
of English courts.13The Moçambique rule, as laid down by the House of Lords, was expanded
to exclude actions for foreign trespass as well, from English courts‘ jurisdiction.
The rationale was intuitive: the difficulty in enforcing judgments in rem, relating to a foreign
situs. Accordingly, the first and most important exception to this rule is intuitive as well:
Actions in Personam
The corollary to the Moçambique rationale is that when a personal obligation exists (even if it
pertains to immovable property), all that is necessary for enforcement is that the defendant be
within the jurisdiction of the court. Accordingly, older decisions such as Penn v. Baltimore,14
where an English contract for fixing boundaries between the American provinces of
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Pennsylvania and Maryland was enforced by an English court, remain untouched by the
Moçambique rule.
This exception in favour of actions in personam does not only extend to specific performance
of contracts but to any situation where a defendant is subject to a personal obligation. 15
Hence, an action in equity for fraud or unconscionable conduct would be permitted,16as
would an action relating to mortgages.17Similarly, actions based on fiduciary relationships,
such as trusts attached to foreign land,18 would also be permittedas long as the trustee was
within English jurisdiction,
The only conditions that govern this ―Penn v Baltimore exception‖ are first,that the action
directed by the English court not be contrary to the local laws; andsecond, that there be a
privity of obligation between the parties, i.e., the action may only be brought against the
person who actually owed the obligation relating to the property and not against any third
party to whom the property may have been transferred.19
Questions Affecting Foreign Land, Incidentally
The second category of exceptions isthat of cases where a question of title to foreign property
arises incidentally.20Although this exception has never been explicitly recognised, cases such
as Nelson v. Bridport21 and Re Duke of Wellington22 demonstrate that when the court has
jurisdiction to administer a trust or estate which includes English as well as foreign
properties, then questions of title to foreign immovables may be answered as well.
Thus, the Moçambique rule can only be understood in the context of the caveats and
exceptions carved out in other cases. However, a modern understanding of the rule must also
take into account the statutory changes that have taken place since the Moçambique case.
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II. The Moçambique Rule Today – Remnant or Relevant?
In the years since Moçambique, numerous legislations have chipped away at its authority as
the rule on foreign immovables. Consequently, the current applicability of the rule is subject
to the several legislations:
Section 30(1), Civil Jurisdiction and Judgments Act, 1982
The Moçambique case clearly disallowed damages for trespass upon foreign property. In
subsequent cases this rule was extended even to instances where damages were claimed
without any claim upon title itself.23However, the Civil Jurisdiction Act abolished this
position by introducing Sec.30(1) which framed jurisdiction as the rule, ―unless the
proceedings are principally concerned with a question of the title to, or right to possession
of, that property.‖ As interpreted by the Court of Appeals,24 this ensures that the Moçambique
exclusion only applies in a limited subset of cases where the matter is largely related to title
over foreign lands; matters relating to trespass, among others, may now be heard by English
courts.
Brussels Regime
Since the applicability of European legislations, the blanket lexsitus principle has seen greater
applicability than its more nuanced cousin, the Moçambique rule. Cumulatively, Art.22(1),
Brussels I Regulation; Art.22(1), Lugano Convention; and Art.16(1)(1), Brussels Convention,
ensure that common law courts cannot extend jurisdiction over proceedings concerning rights
in rem, or tenancies of immovable property, when such property is situated in another
European Community State; only the home State can exercise such jurisdiction.25Even
situations that would have been covered by the Moçambique exceptions, such as an action for
fraud, or permitted by the Civil Jurisdiction Act, such as an action for unpaid rent, 26 are not
permissible under the Brussels regime.

23

Hesperides Hotelsv. Aegean Turkish Holidays, [1979] AC 508; St Pierre v South American Stores (Gath and
Chaves), [1936] 1 KB 382, 396.
24
Re Polly Peck International plc (In Administration) (No 2), [1998] 3 All ER 812.
25
See DICEY AND MORRIS ON THE CONFLICT OF LAWS, 215 (13thedn., 2nd Supp., Sir Lawrence Collins ed., 2002)
26
Rösler v Rottwinkel, [1986] QB 33.

71

Current Scope of the Moçambique Rule and the Way Forward
In light ofthe denudation caused by successive legislations, the scope of the rule has
admittedly been whittled down. However it remains pertinent in two contexts: first, where the
Brussels regime is inapplicable, i.e., in non-Convention countries, the limited Moçambique
rule as permitted by the Civil Jurisdictions Act; second, a line of intellectual property law
cases have employed the rule (in non-Brussels contexts) to vitiate claims for title to foreign
intellectual property rights, on the basis that it is a local claim.27
However, the question of whether even this limited application should continue is one that
most current juristic authority has answered in the negative.28 The clearer, historically unweighted formulations of the British and European legislations provide clarity and a greater
nexus with the ultimate rationale of any lexsitus rule, including the Moçambique– to ensure
that judgments are effective. By retaining the local and transitory distinction (as in Tyburn)
and by relying on unarticulated ‗in personam‘ and ‗incidentality‘ exceptions, the rule acts as
a dogmatic hurdle rather than a jurisdictional safeguard. Hence, the template of abolition, as
carried out in some Australian provinces,29 should be adopted in the United Kingdom and
other remaining common law jurisdictions where the rule still holds sway, as well.
Conclusion
The Moçambique rule, a once important jurisdictional demarcation, has seen its scope and
relevance diminish over the decades. Domestic statutory guidelines on jurisdiction have
largely taken its place – while their formulation certainly references the rule as first laid down
in the Moçambique case, their incisive clarity has cleared away the cobwebs of unclear
exceptions and wavering scope that plagued the original rule. In addition, the Brussels
Regime has further whittled down the already narrow scope of the Moçambique rule by
creating an overarching jurisdictional provision, based on lexsitus, which applies to all
immovable property in Convention States.
What remains is a very narrow band within which the Moçambique rule operates. Even
within this band, the rule has been subject to criticism for its dogmatic approach;for instance,
27
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in its extension to intellectual property rights on the basis of the archaic local venue rule in
cases such as Tyburn Productions v. Conan Doyle. Consequently, the growing body of
juristic opinion, which recommends the explicit, legislative abolishment of this rule, must be
heeded. It is evident that the Moçambique rule has no place in modern private international
law.
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DECODING SPORTS LAW DISPUTES THROUGH THE LENS OF ARBITRATION
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―If the law is not to be a system of tyrannical rigidity, but instead to be efficient and useful
servant of a changing society, it must from time to time be adapted and parts of it replaced. A
Court of law is like an ancient castle, constantly under repair. There comes a time when it no
longer pays to patch it up and it is better to resort to a new, compact house built on modern
lines.‖1
Importance of field of Sports Law in recent times
Before looking into the relation between Arbitration and sports law it is imperative that an
overview of the still nascent field is provided. The rule of law in sport is as essential for
civilization as the rule of law in society generally. Without it in sports, chaos exists. The
commercialization of sport presents a palpable need for regulation. Many ‗problems‘ exist in
sports such as drug abuse, violence, contractual disputes and match-fixing which cry for legal
regulations. This interaction between the sports world and the normative order redefine a
distinct lex sportiva. It encourages sports bodies to reconsider their own rules and mode of
governance in the light of dominant legal norms. This process of acculturation allows a
convergence between Lex Sportiva and dominant legal norms.2
The debate is still ongoing whether sports law can be considered to be field of law in itself or
not. However, sports law has an unusually well-developed pattern of globalized regulation
and overlaps substantially with labor law, contract law, criminal law, intellectual property
rights law, law of tort, media law, company law, human rights law etc. These laws have been
applied to sporting context involving public order, drugs, safety, disciplinary measures,
conduct and wider issues relating to restraint of trade, match fixing and the commercial
1
2

N.A. Palkhivala, We, the Nation: The Lost Decades 209 (UBS Publishers‘ Distributors 1994).
Mohd Akram Shair Mohammad, Abdul Rani Kamaruddin, Mediation as an effective tool for resolving sports
disputes, International Journal of Business, Economics and Law, Vol. 7, Issue 4 (Aug.) ISSN 2289-1552
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exploitation of sports. Issues like defamation and privacy rights are also an integral aspect of
sports law.3 Similarly, collective bargaining agreements (CBAs) are largely governed by
labor law principles. Nevertheless, contract law principles retain their importance with
respect to the interpretation and application of the terms of CBAs.4 Sports law addresses
basic ethical issues of freedom, fairness, equality, safety and economic security. The subject
matter of sports law include state control and the subsidy of sport, disciplinary powers and
procedure, commercial and property rights, employment relations and compensation for
injuries.5 This separate dimension of law may not have become an entity of its own yet but its
progress to attain the same is taking gigantic steps rapidly.
Clearly, from its nascent beginnings, lex sportiva or sports law, has come of age and is here
to stay in the milieu of sports. The offshoot is that lex sportiva generates sports disputes,
calling for resolution through the various modes of settling them.6 Having established the
importance of the field, the methodology to resolve disputes in this regard can be put forth.
Need to use Arbitration to resolve Sports Disputes
It is a well-known adage ‗that justice delayed is justice denied.‘ Alternative Dispute
Resolution (hereafter referred as ‗ADR‘) mechanisms and specifically Arbitration has sprung
out of the need to provide the parties to a dispute with an alternative to litigation as a means
of settling disputes. Litigation has come to be regarded, especially by businessmen sports
bodies, as expensive, inflexible and a dilatory method of dispute settlement. In fact, litigation
because of these factors has created litigation fatigue. Arbitration is being embraced by the
commercial community as a quick and less expensive ways of settling disputes is also now
regarded as suffering defects, and litigation fatigue.7
ADR particularly lends itself to sports fraternity and the settlement of sports-related disputes
because of the special characteristics and dynamics of sport—not least where sporting
deadlines are in play, which is often the case! Also, sport is now big business, worth more
than 3% of world trade and 3.7% of the combined gross national product of the twenty-eight
member states of the European Union, comprising some 505 million people, and, as such,
3
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sports-related disputes are on the increase with the need of the sporting community to settle
them ―within the family of sport,‖ that is, ―extra-judicially‖ and confidentially if some
statistics are looked at.8
The emphasis of using alternative methods to resolve sports disputes cannot be stressed
enough but it‘s advantages of being time bound and cost effective can be seen to be selfexplanatory to parties.
Sports Disputes at the International level
The Court of Arbitration of Sports (hereinafter referred as „CAS‟) (1983) based in Lausanne,
Switzerland, established by the International Olympic Committee (―IOC‖), has been
gradually dominating the international sports resolution scene. 9 It is often referred to as the
‗sport‘s supreme court‘.10 Almost all International Sports Federations to the Olympic
Movement require their auspices to be settled by the CAS.11
Functioning of the CAS: The functions of the CAS, in relation to any dispute arising directly
or indirectly from sports, include commercial disputes.12 Hence, any natural or a legal person
may refer a dispute to the CAS.13 It is governed by its own set of rules and procedure. Under
the CAS, the operative law is the Swiss law unless otherwise agreed upon by the parties.
Jurisdiction of the CAS: The CAS has a wide jurisdiction within the field of sports law to
settle disputes between parties who have agreed to submit to its jurisdiction. Section 1 of the
Code,14 while establishing the jurisdiction of CAS, provides for arbitration ―only in so far as
the statues or regulations of the said sports bodies or a specific agreement‖. It consists of
two ‗divisions‘, the Ordinary Arbitration Division, which handles matters of first instance and
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the Appeals Arbitration Division, which deals with appeals from the decisions of federations,
associations and other sports bodies.15
CAS and its Interaction with National Courts: Under the ambit of Sports Arbitration it is
observed that national courts orders‘ have no binding authority upon non- national parties but
are binding upon parties who fall under the jurisdiction of the courts.16 Such forays of the
national courts in awards rendered by International Bodies may have the effect of
invalidating them. This is reflected in the case of Samoa NOC v. IWF,17 where an interim
award granted by the Samoan Courts precluding the enforcement of a decision by the
National Level Weightlifting Federation resulted in the CAS ultimately setting aside the
International Weightlifting Federations‘ decision. This occurred because the National
Federation‘s decision was the keystone to the IWF‘s. Thus, this indicates that finality of
awards in case of International Tribunals, such as the CAS, is subject to the exercise of
jurisdiction by national courts.
CAS in the Indian Context: In India, the international forum provided by the CAS has been
scarcely utilized. However, recently the relevance of CAS as a global forum of dispute
resolution in sports was realized in the case of four athletes, Ashwini, Sini Jose, Priyanka
Panwar and Tiana Mary Thomas. These athletes who represented India at the CWG and the
Asian Games were suspended for a period of one year by the National Anti-Doping
Disciplinary Panel (―NAADP‖) for steroid violations in December, 2011. 18 During the appeal
before NAADP, World Anti-doping agency (―WADA‖) cited several rulings of the CAS
while arguing for a more stringent punishment.19 Further, in case of an unsatisfactory ruling
either party can approach the CAS in appeal.20 Therefore, it appears that the CAS is typically
approached at an appeal stage when the dissatisfied party has exhausted remedies at the
national level.
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Jurisdiction of Indian Courts in foreign Arbitral Awards
The Arbitration and Conciliation Act, 199621 (hereafter referred to as the “Act”) was enacted
with the purpose of reconciling the law of dispute resolution with the international economic
scenario.22 Part I of the Act is largely based on the structure of the UNCITRAL Model Law
and is applicable to arbitrations for which ―the place of arbitration is India‖.23 Whereas Part II
contains provisions to give effect to the Geneva Convention24 and the New York
Convention,25 on enforcement of foreign arbitral awards. Part II of the Act was enacted as a
sign of reassurance to foreign investors that the enforcement of foreign awards will be
quicker, clearer and more in line with the New York Convention.26 Therefore, as per the
initial format of the Act, there existed a clear division between ‗domestic‘ and ‗foreign‘
awards. Further, due to non-application of Part I to Part II and in absence of any provision in
Part II empowering the Indian Courts to claim jurisdiction to accept an application to
challenge foreign awards, there existed no provision to set them aside in India. Though
foreign awards could be set aside or suspended in the country in which or under the laws of
which the award was made.27
However, this distinction between ‗domestic‘ and ‗foreign‘ awards has been eroded
subsequent to the Indian Supreme Court‘s decision in the Bhatia International case. In this
case, the court ruled that Section 9 could be invoked to support foreign arbitral proceedings.
Therefore, the application of Part I of the Act was no longer limited to domestic arbitral
awards but also extended to foreign awards. The court reasoned that in the absence of the
word ‗only‘ in Section 2(2) of the Act28 an inclusive interpretation applies which confirms
Part I application to domestic awards but does not rule out its application to foreign awards.
However, such application is not permissible where Part I has been expressly or impliedly
excluded by the parties in the arbitration agreement.
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At this juncture it is relevant to note the decision of the Supreme Court of India in Oil and
Natural Gas Corp v. Saw Pipes Ltd.29 In this case, the court broadly interpreted the ground of
‗public policy‘ under Section 34 and expanded its scope so as to allow scrutiny of an arbitral
award on merits. It held that an award can be challenged on the ground that it contravenes the
provision stated under the Act, any other substantive law governing the parties or is against
the terms of the contract. Further, the court stated that an award will conflict with the public
policy of India if it is ‗patently illegal‘ and contrary to the ‗interest of India‘ and its ‗justice or
morality‘. However, the court restricted its opinion to domestic awards mindful of the
decision of a larger bench in the earlier case of RenuSagar Power Co v. General Electrical
Corp.30 The Supreme Court, in this case, had narrowly construed the ground of public policy
in relation to foreign awards as being limited to ‗fundamental policy of Indian law‘.
Subsequently, in 2008, the Supreme Court applied the principle of the Bhatia International
case in the Venture Global case for a Section 3431 application to set aside a foreign award.
Hence, the court deviated from the scheme of the Model Law under which the domestic court
has no jurisdiction to set aside a foreign award. The Supreme Court held that in case of an
award made by an international commercial arbitration tribunal which required performance
in India but was contrary to the Indian law, the Indian courts could allow a challenge under
Section 34 of the Act. The court further held that such a challenge under Section 34 will have
to meet the grounds specified therein as well as the ground under the expanded scope of
‗public policy‘, as laid down in ONGC v. Saw Pipes. This line of thought adopted by the
Supreme Court faces fierce censure for weakening the ‗certainty of the finality‘ of an arbitral
award by an arbitral tribunal to whose jurisdiction both the parties had agreed to submit to.32
Further, this verdict is considered to subvert the well-established policy of minimum judicial
intervention in the arbitral process.33 It is also argued that the decisions of Bhatia and Venture
Global have incorporated a new procedure for recognition and enforcement of a foreign
award which were not envisioned earlier under the Act.
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Now, for enforcement in India a foreign award has to face two tiers of judicial scrutiny. This
includes one under the application of enforcement of Section 48 of the Act34 and the other
under Section 34 of Part I of the Act. Moreover, pursuant to Venture Global and the court‘s
interpretation of the ONGC v. Saw Pipes therein, enforcement of foreign award involves
fulfilling the requirements of a broad ‗public policy‘ ground created under Section 34 of the
Act. Hence, it is said to have replaced the statutorily envisaged mechanism with ‗judge-made
law‘.35
Consequently, the principle of Bhatia International and Venture Global has been applied and
affirmed in the case of Citation Infowares Ltd v. Equinox Corporation36 and more recently, in
Yograj Infrastructure Ltd v. Ssang Yong Engineering and Construction Co Ltd.37
Though the decision of the court in Venture Global case has been vehemently criticized for
being contrary to the spirit of the Act and the jurisprudence behind it, it should be noted that
the decision might have made room for certain positive implications.
The practice of national courts to claim jurisdiction over challenge to a foreign award may
allow courts to make finding under its own legal system as to illegality of the underlying
contract, the extent of such illegality and whether it can be enforced under the legal regime of
the country. Such inquiry is especially relevant if the underlying contract is closely connected
with the country and the recognition and enforcement of award is likely to be sought in that
country.38
The crux of the reasoning in Venture Global was based on the court‘s conviction that in no
circumstance the public policy of India should be bypassed. Through the application of Part I
to foreign awards the courts have ensured that a party to arbitration does not circumvent the
―legal and regulatory scrutiny‖ it would have been otherwise subject to in India by seeking
enforcement in another country. Further, the court in Venture Global adopted a supervisory
role in view of the fact that there existed a close nexus between the award rendered and
34
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India.38This would further facilitate the promotion of the legal policy of the countries closely
related with the underlying contract which otherwise would have been evaded.39
Moreover, it is in consonance with the one of the fundamental objectives of the act, that is, to
make certain that the arbitral tribunal remains within its jurisdiction40 and does not flout
considerations that every tribunal has to undertake solely because the award is a foreign one.
Thus, the judgment sends out a strong message that arbitrators or the parties cannot overreach
themselves to ignore any obvious illegality involved in the performance of the award in
India.41
Further, an analysis of the enforcement statistics (including grounds of challenge) of foreign
awards reveals that the courts favor enforcement of awards in spite of its interventionist
nature and expanded judicial scrutiny. An evaluation of the High Court and Supreme Court
judgments between the years (1996-2007) reveals that in spite of the grounds enumerated
under Section 34, Section 48 as well as the expanded scope of ‗public policy‘ the courts have
maintained the integrity of a foreign award save for setting aside a lone case.42 Therefore, this
indicates that concerns about India being an unviable enforcement jurisdiction might be
overstated as the courts have chosen to exercise their powers of regulation of enforcement of
foreign awards discretely.43
Lastly, the courts in these judgments have given due consideration to the requirement of party
autonomy in arbitration proceeding. This is done by allowing parties to exclude the
application of Part I provisions (both derogable and non-derogable) in case of a foreign
arbitration by an agreement stating the same.44 Recently, in Yograj Infrastructure the
Supreme Court clearly demonstrated their intention to uphold this principle and restrict
unwarranted judicial intervention in foreign awards. Herein, the court held that once the
parties have specifically agreed that the arbitration proceedings were to be conducted
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according to the SIAC rules, including Rule 32, the decision in Bhatia International and
subsequent similar decisions will no longer apply.45
An Indian perspective for using Arbitration in Sports Law Disputes
Sports federations have traditionally sought to establish as close to total control as possible
over such disputes. One approach long advanced in favor of a monopoly of authority might
be characterized as a hagiographic one. It seeks to portray sports as something so uniquely
exalted as religion, the implication being that no governing body outside the relevant
federation should have any authority with respect to disciplinary actions and that any right of
review by state authorities would be considered as inappropriate.46
This conception is puerile.' For one thing, the state may have an overriding interest in
ensuring standards of conduct in society. Contract, labor and other disputes are such which
the State has an interest of looking into. For another thing, the interests of someone who
complains about a decision of sports officials are not limited to a passing fascination for the
outcome of a particular contest.47
Sport in our century is no longer a matter of entertainment spontaneously devised by a leisure
class; it has become an organized industry. Disqualifications or suspensions may destroy
professional careers, not to mention significant investments by sponsors. It is impossible to
justify why sports federations should be less subject to judicial review. It is about time that
these conventions are turned upside down and a professional forum of dispute resolution
looks into these matters.
The Arbitration and Conciliation Act, 1996 was brought into subsistence to, accomplish the
following purposes1. Make provision for an arbitral procedure which is reasonable, resourceful and proficient of
meeting the necessities of specific Arbitration;
2. Provide that the arbitral Tribunal gives raison d'être for its award;
3. Ensure that the arbitral Tribunal remains within the limits if its jurisdiction;
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4. Minimize the supervisory role of the Courts in the arbitral process;
5. Provide that every final arbitral award is enforced in the same manner as if it were a decree
of the Court.48
The number of cases dealt with by the higher judiciary in India yearly is unprecedented in
relation with most other nations of the world. The backlog of cases to be decided is gigantic
and further burden of resolving sports disputes ought not be entrusted to them. Arbitration
forums will be able to provide the parties with a formal, well-established and professional
way of sorting out their differences. The parties can have more scope of sorting out the issues
amicably while maintaining confidentiality and within a certain time period.
Conclusion
ADR has the ability to carve out a niche for itself in dispute resolution in specific areas which
play to its strengths like sports law where time is of the essence. It is essential in the present
prevailing circumstances to give impetus to ADR mechanisms and specifically Arbitration as
a mode of dispute resolution not only in the field of sports law but in others as well. The field
of sports ought to be filled with healthy competition and sportsmanship instead of spending
time in resolving disputes. Tribunals which specialize in efficient dispute resolution ought to
be established in India in line with and guidance by CAS at the global level in order to keep
focus on efficient organization of sports. Sports are catching up in a big way and the need of
having a separate forum and mechanism to solve disputes pertaining to this diverse and
upcoming field is the need of the hour. Arbitration of sports law disputes is the way forward
as it is makes it plausible to be concluded in specific time frame.
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Introduction
Global markets must be balanced by global values such as respect for human rights and
international law, democracy, security and sustainable economic and environmental
development.
—Anna Lind
Human desires have no end, we act out to fulfil them which sometimes contradicts with
wants of others. To avoid such conflict and to ensure that interest of one person is in interest
of whole society and vice versa, the concept of law came into existence and has continued to
govern everyone from time immemorial. Hence would to be right to say that law is the dictate
of human reason, a product of human need and nature. The first glances of which can be
found in Vedas, Holy Quran, Holy Bible and many others. Though these laws were not literal
in form rather they provided a way of life, a rightful conduct in the interest of society. The
practice of Dharma can still be seen in various aspects of our lives. With change in times, in
accordance with the new requirements law has developed into a complete independent
subject touching the very corners of our day to day lives, from religious commandments to
constitutional provisions.
No man is sufficient unto himself. Let‘s take food for example which is firstly sowed by
farmers in the field then harvested by labourers, being further forwarded to storage facility in
furtherance of merchants-markets, ultimately reaching you. The journey does not end here,
this food is cooked, the dishes are washed and finally the food is served. After eating the
dishes are to be washed again and the process goes on and on. Therefore, all of us are
interdependent on one another, somewhat similar is the case with states as no state produces
all goods and services it requires. Other than this state is required to cooperate by reasons of
security, war, trade and commerce, climate change, terrorism etc. be that as it may be with
these changes—take globalisation for instant, with the advancement in science and
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technology people/governments now more than ever have come closed to one another. These
interactions and dealings have brought some amazing benefits with them at the same time
leading to emergence of numerous problems, all of which are governed under the developing
international law. International law is evolving as per the need of time and so does its
different aspects, some of which are the focus of this paper.
The concept of International Law
International law is the set of guidelines which are legally sanctioned on states in their
dealings with each other. These tenets are principally those which administer the relations of
states, yet states are by all account not the only subjects of international law. International
organisations and, to some degree, people might be subjects of rights presented and
obligations enforced by international law. International as a part of present day started step by
step to develop from the second half of the Middle Ages. As a systematized assortment of
tenets, it owes its development much to the Dutch legal scholar Hugo Grotius, whose work,
De Jure Belli ac Pácis, Libri III, showed up in 1625, and turned into an establishment of later
advancement.1 That piece of international law that is endorsed on all states, is far most of
customary law, might be called general international law, in logical inconsistency to specific
international law which is authoritative on two or a couple of states. Specific international
law, which build up rules suitable for widespread application, tends to develop into general
international law. One can likewise recognize those standards of international law which,
despite the fact that they might be of comprehensive application, don't in a specific
circumstance offer ascent to rights and commitments erga omnes2, and those which do. In this
manner, albeit all states are under sure commitments as respects the treatment of aliens then
again, commitments to banning of demonstrations of animosity, and of genocide, and from
the standards and principles concerning the essential privileges of the human individual,
including assurance from bondage and racial segregation, are to such an extent that all states
have an enthusiasm for the insurance of the rights included. There is, no concurred
specification of rights and commitments erga omnes, and the law around there is yet
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establishing, as it is in the associated matter of a state's capacity, by similarity with the actio
popularis3 known to some national legal frameworks.4|5
Why do we need International Law?
In an interrelated world, international law is often the easiest, best and cheap answer for
issues of all shapes and sizes. Give us a chance to begin with the numerous little ways the law
enhances our everyday lives. It may be conceivable to fly a plane from New York to Paris
without the advantage of international law. Be that as it may, it would take a ton longer and
would be significantly more unwieldy and expensive– requiring painstakingly picked
courses, long sits tight for overflight consents and indeterminate treatment upon entry. In like
manner, it may be conceivable to send a letter starting with one player on the planet then onto
the next or purchase a bit of dress from another nation without the advantage of international
law, however it would in all likelihood be more troublesome and costly more than it does
today. In reality, a lot of international law is basic for planning and directing trade, transport,
correspondence and different signs of worldwide exchange. Without these fundamental
standard procedures, our dynamic worldwide framework would ease back to a creep.
International law accomplishes more than set up the standard procedures or make everything
fair of worldwide business. It likewise can enable us to take care of a large number of the
thorniest issues we confront. Put basically, worldwide issues require worldwide
arrangements. There are numerous issues we can't unravel ourselves, regardless of how
intense our country or how dedicated our pioneers. The most evident case is global warming.
Each nation transmits greenhouse gasses, and each nation will at last feel the impacts of a
dangerous atmospheric deviation. However, no nation can battle the issue alone. Regardless
of the possibility that the United States, which is one of the two greatest ozone depleting
substance producers, were to slice its emanations down the middle tomorrow, a worldwide
temperature alteration would proceed. That is on the grounds that the U.S. is just piece of the
problem—and subsequently can solve just piece of the arrangement all alone. A subtler case
is terrorism. No state can viably battle fear based oppression in separation. Terrorist
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associations dodge national control by sending their cash, individuals and weapons crosswise
over state fringes. Just by cooperating can states viably battle this transnational danger.6
Globalization emerges from the intersection of something old and something new in
worldwide relations. It includes the exceptionally old procedure of political and monetary
intercourse among sovereign states. The new component is the increase and extension of such
intercourse made conceivable by innovative advances in travel, correspondences, and PCs.
Empowering such strengthening and extension is liberal monetary considering, which sets
that financial relationship improves all states monetarily off and fabricates request and peace
in the worldwide framework.7 Onlookers of global relations as often as possible note that
legislatures never again have control over monetary powers at work inside their nations. The
speed and volume of universal capital streams represent the denationalization of financial
matters happening through the procedure of globalization. Another case is the improvement
of the worldwide organization—an undertaking that can never again be viewed as national as
a result of the worldwide reach of its operations, financing choices, markets, and systems.8
The globalization of fund and business has consequences for governmental issues and law as
pioneers as legitimate frameworks adjust to it.9
Emerging Trends/Issues
International Trade Law:
Trade wars aren't started by countries appealing to respected, independent trade authorities.
Rather, trade wars begin when one country decides to violate international trade rules to
undercut another country's industries.
— Ron Wyden
Global trade and investment law, which for a considerable length of time drove the route in
creating universal rule of law, has gone to a rudimentary point in its advancement. With more
than 3,000 reciprocal speculation bargains (BITs), a variety of local exchange and venture
arrangements, and slowed down multilateralism at the WTO10, investor state and state-to6

Oona A. Hathaway, Why We Need International Law, THE NATION (Nov.
https://www.thenation.com/article/why-we-need-international-law/
7
Gilpin, R, The Political Economy of International Relations (Princeton University Press, 1987).
8
Kennedy P, Preparing for the Twenty-First Century (Harper Collins, London, 1993).
9
Shapiro M. The globalization of law. Indiana Journal of Global Legal Studies, I:37-64, (1993).
10
World Trade Organization

87

1,

2007),

state question settlement procedures can prompt conflicting and indiscernible rulings. WTO
question settlement forms, with their acknowledgment of open international law and the
accessibility of re-appraising audit, are for the most part seen as one of the triumphs in the
advancement of twentieth-century worldwide control of law. There is developing concern,
that the debate preceding the WTO boards include open approach issues of such multifaceted
nature, expansiveness and essentialness that they can't properly be chosen in terms of
professional career law specialists. Having matters of environmental change, ecological
insurance, worldwide wellbeing, innovation exchange, human advancement and human rights
chosen by a WTO board of international law specialists, working under the structure of an
exchange agreement that uses the focal point of organized commerce, ostensibly isn't the
ideal or most real approach to choose such vital issues.
Trade Subsidies
With levies being diminished, subsidies are the main approach toolbox accessible to
governments attempting to empower sustainable power source improvement or deal with the
impacts of the monetary emergency. The objective of wiping out endowments is apparently
obsolete. The inquiry was raised whether a "cut out" is required for early ventures to allow
them to create and survive. Then again, farming endowments that have been secured are not
monetarily solid, but rather the personal stakes and dread are excessively solid, making it
impossible to change this. Illustration: microeconomic soundness of small scale ranchers in
Tanzania being undermined by a remote speculator setting up a mechanical bakery.
A portion of the sponsorship issues are truly human rights and improvement issues. There is
an association between international trade and investment law, sovereign obligation, manner
of MNCs, human rights and environmental change that isn't adequately tended to, by existing
international law instruments or frameworks.
Corporate Social Responsibility and the Global Value Chain
The bargains installed in John Ruggie's Guiding Principles on Business and Human Rights.
Serious human rights infringement requires genuine cures, not simply delicate law
deliberating codes and intercession, in spite of the fact that these are incremental
enhancements over the current lawful instruments. The issue of corporate social obligation is
one that unites a considerable lot of these zones and ought to be contemplated with a view to
creating enforceable norms and components to consider companies responsible for human
88

rights infringement, corruption and defilement, and ecological debasement conferred in their
operations around the globe.
International Investment Law:
The social object of skilled investment should be to defeat the dark forces of time and
ignorance which envelope our future.
—John Maynard Keynes
ISDS11 provisions in BITs12 and local exchange and investment agreement are being utilized
to challenge prominent national control and to remove vast fiscal honours. Investor state
dispute include huge business premiums, may bring about extensive fiscal honours to private
investors and associative weights on citizens, and may challenge open strategy of high
significance to national governments and their natives. International arbitration, created as an
instrument to encourage productive debate determination between two business parties, is
demonstrating less capacity for choosing matters of open arrangement including a national
government, its citizenry and a private business party. The absence of straightforwardness,
unbiasedness, responsibility, rational statute, point of reference and re-appraising structure,
and the shirking of set up national courts in ISDS, is pulling in developing feedback and
seemingly undermines its authenticity as a way to settle vital and expensive issues of national
public policy. The democratic critique of multilateral, plurilateral and respective trade and
investment contract is that they subject national arrangement and legitimate basic leadership
to a worldwide constitution and expel some vital issues from the ward of residential courts to
be sought after in an imperfect, non-straightforward intercontinental dispute settlement
framework. The improvement scrutinize is that developed nations build up the standards,
which developing nations must choose the option to acknowledge, and that the guarantee of
investment prompting advancement has not been figured out. Supporters of ISDS bring up
that it attempts to depoliticize question and is situated in standard law. It fills a need that
state-to-state prosecution can't successfully address, as states would prefer not to champion
all speculator claims. Future research could consider changes to address ebb and flow with
ISDS: for instance, getting rid of "the right to be wrong" in ISDS through formation of a
uniform re-appraising procedure; enhancing the genuine record; permitting open premium
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interveners; expelling predisposition and irreconcilable situation worries by excluding
specialists from honing ISDS prosecution; enhancing autonomy of panellists and moral
gauges for the act of intervention; setting up a standing investment tribunal; restricting access
to ISDS by requiring depletion of native cures first; constraining the issues that can go to
ISDS; restricting the measure of fiscal honours; enabling states to cut out national strategy
with exemptions to secure formative, natural and human rights targets; requiring that the
harms really be caused by the infringement (principle of state responsibility); and tending to
the issue of equivalent insurances for household industry.13
International Tax Law:
A tax loophole is something that benefits the other guy. If it benefits you, it is tax reform.
—Russell B. Long
A. Tax Avoidance by Multinationals
Tax shirking by multinationals has risen as a noteworthy hazard to governments‟ muchrequired income and, at last, citizens‟ confide in the expense framework—in cutting edge as
well as in creating and rising economies. Late prominent instances of multinationals paying
little measures of duty have caused extensive open trouble in many propelled economies—
and comparable concerns have turned out to be progressively clear in many developing
nations. When citizens are being made a request to bear heavier weights, the worry is a
sensible one, on grounds of value—a great part of the advantage is probably going to go to
the happier and in addition productivity—through the twisting of genuine exercises, and need
to raise income from conceivably more distortionary means or cut esteemed public
spending—and managing open help for the more extensive tax structure.
1.

Present international tax system has empowered comprehensive —base disintegration

and benefit moving (BEPS) — the manufactured decrease of assessable benefits as well as
separation of expense area from the area of business movement.
Key elements:
i.
13

Intra-firm exchanges and complex modern business models.
Oonagh Fitzgerald, Conference report on emerging issues in international trade and investment law,
CIGIONLINE
(Nov.
24,
2014),
https://www.cigionline.org/sites/default/files/2014_toronto_international_economic_law_workshop.pdf

90

Intra-firm streams, including the arrangement of intangibles, put expanded strain on the idea
of arms-length costs—those which would be set in a similar exchange between disconnected
gatherings—as an approach to apportion benefits between wards. In addition, while the
present worldwide duty system has been built prevalently through reciprocal game plans,
whose essential concentrate is on distributing exhausting rights between the two nations
concerned, business models are currently so comprehensively incorporated that taking a
gander at any two areas in seclusion is probably not going to be adequate to touch base at a
suitable split of assessment base.
ii.

Digital exchanges.

The present global assessment construction came to fruition when a physical nearness was
assumed important to embrace business movement. Be that as it may, IT progresses now
enable numerous more organizations to embrace significant monetary movement without the
level of physical nexus required to be liable to the corporate salary impose; by, for example,
giving administrations over the web.
iii.

Financial division advancement.

The present transnational tax structure makes refinements between types of salary (business
profit, investment income, capital gains, etc.) and amongst active and passive pay that money
related development has made very simple to mould around.
iv.

Intangibles.

The expanded significance of intellectual property rights and different intangibles—simple to
move and difficult to esteem—has postured specific troubles.
2.

Tax treaties, specifically, while generally observed as essential to encourage venture

streams, have as a rule empowered the host nation's expense base to spill somewhere else,
including by treaty shopping '.
3.

The funds Technical Assistance(TA) and different dialogs have demonstrated that

numerous nations are progressively worried at the trouble of taxing business exercises inside
their locale. Particularly where authoritative limit is frail, specialists progressively expect that
their base is as a rule generously disintegrated in ways that are not exactly completely
comprehended—with unfriendly impacts on the trust amongst authority and substantial
investors.
4.

The degree of falsely moved salary is difficult to survey, however there are signs that

it is extensive. Past the tales of prominent cases, the proof of such impacts (conveniently
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surveyed in OECD, 2013)14 is basically circuitous—however proposes that the income at
issue is significant. One sign, for example, is that positive stuns to parent organizations'
income are trailed by a bigger increment in pre-assess benefits of subsidiaries in low-charge
nations than of those in high-impose nations (Dharmapala and Reidel, 2013).
B. Tax Evasion by Individuals
Opportunities for tax avoidance are expanded when low-impose wards don't impart citizen
data to remote assessment specialists. In many nations, people are at risk to assess in their
nation of origin on their overall wage. This can't be appropriately upheld, unless the nation of
origin can acquire data on resources or salary found abroad. Though the degree of the issue is
again difficult to evaluate, there are signs that it is generous. The IRS test of U.S. citizens
with accounts in UBS, for example, prompted exposure of 4,450 records (and a fine on UBS
of $780 million). All the more for the most part, one gauge is that around 6 percent of the
worldwide net budgetary abundance of family units—about $4.5 trillion—is unrecorded and
situated in duty shelters (Zucman, 2013).

15

Jurisdictions intensely dependent on such

exercises confront dangers. Blowing up accounting reports by separating reserves absconding
tax or other lawful necessities can make vulnerabilities; and, for a few nations, global
activities debilitating these exercises, depicted underneath, may call for changes in more
extensive development policies. Challenges in getting data on the ownership of companies
and trusts hamper the assurance of the lawful idea of some duty arranging plans and the
recuperation of sidestepped charges. Moreover, money related organizations and experts, for
example, legal counsellors and bookkeepers have been abused to conceal the returns of tax
avoidance.
C. Spill overs and Tax Competition
These international shirking and avoidance issues are examples of the cross-country
overflows emerging from associations between national assessment frameworks. Forceful
assessment arranging and avoidance infer that expense measures received in one nation—the
arrangement of administrations supporting the utilization of course organizations, for
example low withholding charges joined with hesitance to impart data to other duty
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specialists—may undermine the incomes of others. Assessment base in this way moves
amongst nations, and sometimes completely vanishes. All the while, citizens and duty experts
frequently bear huge authoritative costs, venture streams may well be contorted, and
extensive ability is apportioned to assignments of flawed social esteem.
These overflow impacts take numerous different structures as well. Regardless of the
possibility that all duty arrangements were completely conformed to—in both soul and letter
of the law—genuine exercises would conceivably be misshaped by motivators made by
incongruities and irregularities in national tax. Most clearly, and maybe most in a general
sense, changes in the general level of business tax assessment in one nation will probably
influence levels of action and income in others. However, there are numerous other potential
types of overflow. Various propelled nations, for example, have moved or been asked to
move far from a residence-based framework for saddling dynamic business income, under
which they exempt such pay emerging abroad yet give a kudos for remote duties paid, to a
territorial one, under which they essentially absolved such wage. Such a move can have
critical ramifications for host nations, since any assessment they charge will now stay as a
last weight for the investor as opposed to be balanced by diminished tax assessment in their
nation of origin—therefore, these nations, on edge to draw in investment, may confront more
noteworthy strain to offer tax impetuses, bring down duty rates, and take different measures
that dissolve their income base.
The essential issue is the disappointment of national strategies to assess the overflow impacts
on different nations—tax competition in an expansive sense. Nations normally try to secure
or extend their own particular duty bases, and pull in or bolster financial action in light of the
strategies sought after by others. The subsequent vital communication between them in
setting their assessment arrangements—one nation responding to the strategy decisions of
others16 — infers a danger of commonly harming ―beggar thy neighbour‖ results. One can
imagine such assessment setting driving all nations to have the same and superbly adjusted
duty rates and base, with no consistence issues: there would at that point be no income
misfortune from base disintegration or benefit moving, home based charges would be
impeccably upheld, and there would be no twisting of genuine choices—yet there would at
present be a social mischief endured, since compelling expense rates would be lessened
underneath levels that an aggregate choice would have prompted. While such an
extraordinary result is obviously far-fetched practically speaking, the more extensive concern
16
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is as of now that is routinely experienced for example, the commonness of duty impetuses of
different sorts, which has been an intermittent worry in the Fund's work for a long time.
Alternative Dispute Resolution (ADR)
Alternative dispute resolution ("ADR") is a technique for settling a dispute by implies other
than suit, for example, arbitration, mediation, or minitrial.17 Arbitration is an assurance of
legitimate rights though mediation is a type of encouraged negotiation which looks past rights
and enables the gatherings to concentrate on their hidden advantages. Arbitration prompts a
binding assurance while mediation brings about a binding assurance just if the gatherings
consent to settle their debate on commonly agreeable terms. Over the most recent 30 years,
ADR has turned into a standard piece of business dispute resolution. Keeping in mind the end
goal to appropriately serve organizations in global trade, in-house guidance and staff ought to
get comfortable with arbitration and mediation in the international scenery.18
International Arbitration versus Litigation
The determination of disputes in existing court frameworks has its focal points. Judges are for
the most part autonomous, documenting expenses are considerably less than intervention
charges and there exists a privilege to request. Despite these, the push to get a court judgment
requires significant investment and requires lawful aptitude in the ward where prosecution is
recorded. Furthermore, it is regularly more troublesome for organizations to keep up their
working connections amidst an open fight in court. By differentiate, In the classified idea of
arbitration the capacity to choose the judge, dialect of procedures, and place of hearings are
other imperative reasons that support business intervention. Moreover, muddled guidelines of
method and proof can be changed or rejected in mediation yet not in court procedures. The
degree of the honour or sort of harms might be pondered already, which enables gatherings to
draft a legitimate mediation provision and plan ahead with proper stores. Deliberately drafted
arbitration provisos will probably bring about noteworthy control over the way your debate is
chosen and the amount it will cost to accomplish resolve. At last, it is easier to implement an
arbitration grant than a common judgment got in another nation. For these and different
reasons, gauges are that 90 percent of international contracts incorporate an intervention
clause.19 Investors and partnerships have progressively swung to global business assertion as
the favoured technique for question determination of worldwide business debate.20|21
17
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Need for Change
Shortcoming of international law is that it doesn't concern essential issues which it should.
The basic role of any lawful framework is to ensure life and privileges of its subjects, yet this
specialist has never been allowed to the law of countries. Authors have endeavoured to affirm
a legitimate right of presence for states, an obligation of non-intervention in the issues of the
states, yet governments have not acknowledged these standards practically speaking, nor
have they been requested or affirmed by general public. Thus, the law of countries has been
not able exercise the essential capacity of law-the limitation of viciousness. The law of war—
an incomprehensible term—can't be required to win when war itself rules, even the law of
peace must endure, the more as now as the octopus limbs of present day war contact cover all
the individual and thing, and even to control the exercises of peacetime. To the normal
individual, this is the vital thing and he won't have any regard for international law until the
point that it has ward over states which would utilize constrain. In the meantime, he isn't
willing for his own state to yield this locale.22
Conclusion
It is clear from the discoveries contained in the UN Special Representative's February 2007
Report to the Human Rights Commission that the essential commitment to maintain
international law stays with States. As noted by Professor Ruggie: —"the State duty to
protect against non-State abuses is the very foundation of the international human rights
regime. The duty requires the State to play a key role in regulating and adjudicating abuses
by business enterprises or risk breaching their international obligations‖.23 Expressed
basically, no broad arrangement of international law rules exists which administers the lead
of companies. Be that as it may, there are various routes in which international law can make
risk for companies and people, including corporate officers and representatives. This requires
a comprehension of the connection between international law and local law, worldwide
criminal law and the extraterritorial utilization of international law measures. It additionally

Christopher R. Drahozal & Richard W. Naimark, TOWARDS A SCIENCE OF INTERNATIONAL
ARBITRATION 59 (2005).
20
PricewaterhouseCoopers & Queen Mary, International Arbitration: Corporate Attitudes and Practices
(University of London, Press Release, 2006).
21
Randy J. Aliment, Alternative Dispute Resolution in International Business Transactions, The Brief, Vol. 38,
No. 4 (Summer 2009).
22
Clyde Eagleton, The American Journal of International Law, Vol. 34, No. 4, 699-703 (Oct., 1940)
23
A/HRC/4/035 para 18, Human Rights Council, SRSG (Feb. 9,2007), https://businesshumanrights.org/sites/default/files/media/bhr/files/SRSG-report-Human-Rights-Council-19-Feb-2007.pdf.

95

requires a comprehension of how willful principles and industry codes fit inside the
international law structure and reflect international law benchmarks.
The international business community requires the snappy and productive determination of
business clashes. Lawyers associated with international business disputes ought to
legitimately prompt their customers on the accessibility and engaging quality of international
ADR, regardless of whether it be as arbitration or mediation. Whatever sort or blend of ADR
is picked, gatherings ought to be touchy to the distinctions in comprehension of the ADR
procedure frequently held by contradicting gatherings to a global business question. In
advance arranging and corresponding regarding this matter, before the question emerges, will
go far toward controlling expenses and will probably prompt a more tasteful dispute
resolution process.
―Our age is pluralistic. There is no prospect that one specific understanding of international
law and one specific project of internationalism will ever come to dominate the profession
again. International lawyers are bound to continue to disagree on the frameworks they use to
make sense of international law and the projects they want to realise through international
law. Such pluralism is not necessarily a bad thing. With pluralism comes an opportunity to
acquire more self-awareness about one‘s presuppositions and pre-reflective structures Yet,
with pluralism comes a risk of fatigue. Indeed, in a pluralistic age, debates on international
law requires each participant to reach out to (and understand) the pre-reflective structures of
others. Such debates necessitate that any claim about how we understand international law
and what we make of it is situated. Debates on international law are thus more painstaking
and laborious. Debates on international law may even come to look like debates held in
international relations circles. In this context, the risk is not only that, international lawyers
get tired of situating their claims and disclose their pre-reflective structures but that they also
get bored of debates themselves. This is one of the greatest challenges of the pluralistic age
we live in.‖
— Professor Jean d‘Aspremont24
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RECOGNITION AND ENFORCEMNET OF FOREIGN JUDGMENTS IN INDIA
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Introduction
The concept of foreign judgments had been discussed way back at the time of British India
when there were no statutory provisions in relation to acceptance of foreign judgments by the
Indian courts. At that time, the judgments decided by the United Kingdom and its Majesty‘s
Court were not enforced in British India.1 The credit goes to the Foreign Judgments
(Reciprocal Enforcement) Act, 1933 which for the first time extended its scope to all the
majesty‘s (including Indian Courts) which were situated outside the dominion of United
Kingdom.2
The Indian Civil Procedure Code defines the term ―foreign judgment‖ which means the
judgment of the foreign court.3 By term foreign court, we mean the court which is situated
outside India and which is not established or continued by the authority of the Central
Government.4 The decree of foreign courts can be enforced in India but it shall be filed
within the limitation period (three years)5 and it should not affect the conditions laid under
Section 13 of the code.6 These foreign judgments shall be considered conclusive related to
any matter decided between the same parties.7 Further for the enforcement of the foreign
judgment, the party has to produce a document which should be a certified copy of foreign
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judgment pronounced by the Court of competent jurisdiction.8 These foreign judgments can
also be executed in India by way of reciprocity principles.9 Under this principle the courts use
to see, whether the concern country or territory is listed by the Central Government as a
reciprocal country/territory.10If the country or territory is listed, than it can safely execute the
decree in India but again it has to pass the exceptions laid under Section 13 of the Code.11It
means that Indian courts can refuse the decree if it breach any of the conditions laid under
clause (a) to (f) of Section 13.On the other hand the opponent party can also challenge the
maintainability of such execution proceedings.
Before declaring a judgment to be a ―foreign judgment‖ one must see that the judgment was
by its nature decided by the foreign court. It means the foreign court must have some real and
substantial connection with the subject matter of the proceedings or towards the parties to the
dispute. Further the courts must have direct control over the issues or the objects (rights in
rem and rights in personam) situated with the territory of the court. Further the judgment
should be final and conclusive. The nature of judgment should be properly mentioned that
whether it deals with the monetary or non-monetary aspects.
Grounds of Recognitions
In India the Code of Civil Procedure, 1908 lays the procedure where these foreign judgments
can be recognized. Section 13 of the code is divided into two parts, where first part of this
section states, foreign judgments as conclusive proof on any matter decided between the same
parties or between parties under whom they or any of them claim same title. Whereas the
second part of this section provides certain exceptions where these foreign judgments are not
conclusive and cannot be enforced by the Indian Courts.
Under Section 13 of the code, a foreign judgment shall be conclusive to all the matters which
are directly adjudicated between the same parties. This section is based upon the principle of
conclusiveness and will operate as res judicata. It means all the matters heard and decided by
the foreign court will be binding between the same parties and operate as res judicata but
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subject to the conditions laid under clause (a) to (f) of Section 13 and Section 11 of the
code.12
Courts shall not admit any foreign judgment which is not decided by the court of competent
jurisdiction, where such judgment is not decided on the merits of the case, where incorrect
view of International law is accepted in the proceeding or the Indian laws are not recognized.
These foreign judgments can also be ignored if it is not based on the principles of natural
justice or where such judgment is obtained through fraudulent practices and lastly if such
judgments breach any Indian law which is in force can be denied by the Indian Courts.
Following are the grounds mentioned where foreign judgments shall not be applied by the
Indian courts:a)

Court of Competent Jurisdiction: Under Section 13 of the Code a foreign judgment

shall be conclusive between the parties if it is pronounced by a court of competent
jurisdiction. By term ―Court of Competent Jurisdiction‖ we mean the court, which have full
jurisdiction over parties as well as subject maters. The court must have full jurisdiction to
render the judgment. Whether the court is competent or not it has to be determined in
accordance with the principles of International law and not according to laws of the country
in which the concern foreign court is situated.13The court can also deemed to be without
jurisdiction unless both the parties voluntarily and unconditionally themselves to the
jurisdiction of that court.14Here the reference of Section 41 of the Indian Evidence Act 1872
can also be given which provides the final judgment of the competent court in the exercise of
the matrimonial jurisdiction is conclusive proof that the legal character which it confers or
takes away, accrued or ceased at the time declared in the judgment for that purpose. Fraud in
any case bearing on jurisdictional facts vitiates all judicial acts whether in rem or in
personam.
b)

Merits of the Case: The Indian courts will not enforce the foreign judgment, if the

said judgment is not decided on the merits of the case. By term merits of case we mean a
decision which involves application of the mind, where courts apply their mind and discover
truth and false related to matter in dispute.15 The judgment will be based on merits when the

12

R.Viswanathan v Rukn-ul-Mulk Sayed, 22 SCR Para 35, (1963)3
Sirdar Gurdayal Singh v Rajah of Faridkote AC 670 (1894)
14
Satya v Teja AIR SC 105 (1975)
15
Abdul Rahman v Mohd Ali Rowther AIR Rang 552 (1928)
13
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court has considered and weighted the plaintiff‘s case and accessed his evidence.16It is the
duty of the foreign court to look over all the evidence and documents proved before it. 17The
Indian courts will also not allow a foreign judgment which has been passed in summary
manner without considering the merits.18 Whether the concern foreign judgment has been
decided on the merits of the case. The burden of proof is upon the appellants to prove that the
said foreign judgment was not decided on the merits of the case. The parties can also argue
that the said decree was passed due to lack of existence of material before the court. If a
foreign judgment has not been given on the merits of the case, the courts in this country will
not recognize such judgments.
c)

Non application of Indian Law: This situation may arise when the matter in disputes

is related to application of Indian laws. The Indian courts are fully authorized to reject such
judgments where the foreign courts have failed to apply Indian laws to the matter in dispute.
If such judgment is decided on the grounds which are not accepted by the Indian laws, in
such circumstances those judgments will not be conclusive and therefore not applicable in
Indian courts. For example in the case of Y.Narasimha Rao v. Y. Yenkatalakshmi19and
RupakRathi v Anita Chaudhary20the Indian courts have refused to execute the divorce decree
where the grounds were against the personal laws of the parties(the parties has solemnized
their marriage under Hindu Marriage Act 1955). In these cases the marriage between the
parties were dissolved on the grounds of irretrievable breakdown of marriage which is not
one of the grounds listed for dissolution of marriage in India. The court strictly remarked that
the decision of foreign courts should be based on the grounds which are available under the
matrimonial laws under which the parties are married. If the said judgment is not as per the
recognized laws of this country than such judgment is unenforceable in India. Such
judgments can also be unenforceable due to breach of law which is itself a ground of
rejection.21
d)

Natural Justice: The foreign judgment should not be contrary to principals of natural

justice. This is the elementary principle on which any civilized system of justice rests. It
means the court pronouncing the judgment must consist of impartial persons who will act

16

Marine Geotechnics LLC,USA v Coastal Marine Construction and Engineering Limited, Mumbai Indlaw
Mum 429 Para 20 (2014)
17
International Woolen Mills v Standard Wool(UK)Ltd SCC 265 (2001)5
18
S.K.Abdul Rahim v Mohd.Din AIR 1943 Cal 42 also see K.M. Abdul Jabbar v Indo Singapore Traders Pvt
.Ltd AIR Mad 118(121) (1981)
19
Y.Narasimha Rao v Y. Yenkata Lakshmi and others SCC 451 Para 17 (1991)3
20
RupakRathi v Anita Chaudhary Indlaw PNH779 Para 16 (2014)
21
Code of Civil Procedure. 1908, No. 5, Acts of Parliament, 1908, s.13(f) (India)
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fairly and without biasness.22 There must be something in the procedure anterior to the
judgment which is repugnant to natural justice. It should be seen that the parties were given
reasonable notice. If the rule of audi alteram partem has not been applied in the proceedings
of the foreign court then such judgments should not be allowed for effective enforcement.
Similarly in matrimonial disputes, if the foreign courts has not ascertained and ensured such
effective contest by requiring the petitioner to make all necessary provisions for the
respondent to defend including the cost of travel, residence and litigation where necessary, it
should be held that the proceedings are in breach of the principles of natural justice.
e)

Fraud: No Indian courts will accept any foreign judgment which has been obtained

through fraudulent means. It is not necessary that fraud will occur in relation to merits of
matter it can also relate to jurisdiction.23 Generally it is said that the fraud only favors the
party in whose favor the judgment has been obtained.24Sometimes it may happen that fraud
alleged must not have known at the time of judgment, in such cases also the judgment can be
challenged later onwards. Judgments obtained through fraudulent purpose are also
inconclusive.25
f)

Breach of Law: Indian courts are not bound to foreign laws which are repugnant to

their laws. In India these instances were observed by the courts itself, where the matrimonial
disputes were decided by the foreign courts without relying on the personal laws of the
parties.26 The breach of law also occurs when the defendant was not served adequate notice
nor had no opportunity to be heard in court.

Reciprocity and Foreign Judgment
In India, the foreign judgments can also be executed through the ―principals of reciprocity‖.
Section 44A of the Indian Civil Procedure Code27 lays a procedure where a decree holder can
execute the foreign decree which has been passed by the foreign court. On the other hand the
judgment debtor can also challenge the foreign decree if it contravenes any of the grounds
mentioned under clause (a) to (f) of Section 13.28Section 44A is an independent provision
22

R.Viswanathan v Rukn-ul-Mulk Sayed SCR 22 Para 30 (1963)3
Smt Satya vTeja Singh SCC120 Para 51 (1975)1
24
SankaranGovindan v Lakshmi Bharathi and others SCC351 Para 38 (1975)3
25
Ibid. 15
26
Ibid.14
27
See Section 44A of Civil Procedure Code 1908.
28
Associated Hotels of India Limited v R.B. Jodha Mal Kuthalia 1 SCR 259 Para 18 (1961)
23
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which provides foreign decree holders to execute their decree.29The foreign judgment will be
executed under this section only when the decree has been passed by the superior court of
reciprocity territory. Further this decree should be filed in the District Court. The decree
holder should also submit the certified copies pertaining to the decree. If the decree passes all
the exceptions laid under Section 13 of the code, it will be considered to be passed by district
court itself. So far the principle of ―non-reciprocity‖ is concern the judgments can be
enforced only by filing a fresh legal suit in Indian courts for a judgment based on the foreign
judgments. In a fresh suit the said decree will be treated as evidence against the defendant.
Enforcement of Foreign Judgments in India
The foreign judgments which are conclusive as per section 13 of Civil Procedure Code 1908
can be legally enforced in India in the following ways. Firstly the foreign judgment may be
enforced by instituting a suit on such foreign judgment. The basic principle of law is that any
legal decision decided by the foreign courts or tribunals or quasi-judicial bodies are not
enforceable in any country unless such decision is embodied in a decree of that country. In
such cases the courts will not go into the merits of the original case until and unless it is not
breaching the provisions of clause (a) to (f) of Section 13 of civil procedure code. The other
condition precedent is that it should be filed within the prescribed period of three years from
the date of judgment.30
Secondly it can also be enforced by proceedings in execution in certain specified cases
mentioned in Section 44A of the code. This section provides, where a certified copy of a
decree of any of the superior courts of any of the reciprocating territory has been filled in a
District Court, the decree may be executed in India as if it had been passed by the District
Court. The said court can refuse execution of any such decree if it is shown to the satisfaction
of the court, that the decree falls with any of the exceptions specified in clauses (a) to (f) of
Section 13.

So far the execution of awards are concerned, the Indian Arbitration and

Conciliation Act 1966 provides the statutory framework for the enforcement of foreign
awards given in the countries which are signatories to the Convention on the execution of
foreign awards (Geneva Convention) or Convention on the recognition and enforcement of
foreign awards (New York Convention) 1958. Under section 44 of the Indian Arbitration and
Conciliation Act, 1966 a foreign award means an award passed in such territory as the
29
30

M.V. Al Qumar v Tsavliris Salvage(International)Ltd. SCC278 Para 47(2000)8
Limitation Act,1963, No. 36, Acts of Parliament, 1963,Entry 101, Schedule 1(India)
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Central Government by notification may declare to be the territory to which the New York
convention applies.
Conclusion
Now a time the law of recognition and enforcement of foreign judgments is becoming very
popular. It is no more confined to the common law principle ―jus commune‖ which means
that there is no difference between foreign and local judgments. After attaining the concept of
sovereignty, states and its judicial systems have changed their perception to accept the
judgments of the other states. These judgments are accepted on comity bases which means
these are not obligations or courtesy or good will. Another important foundation of
recognition and enforcement of foreign judgment is that the requested court will not normally
review the foreign judgment either under its own law or some other law. Even though the
actual court could have decided differently provided the judgments are not in violation of the
provisions contained in the code or any other law for the time being in force.
Though the concept of foreign judgments has its own procedure but there are number of
shortcomings which still have to be addressed. Like in a world where persons and assets can
easily be moved across borders, the recognition of foreign judgments makes it harder for
losing defendants to avoid liabilities. The other problem is the acceptance of various bilateral
treaties by the democratic nations. It is now not easy to make negotiations worldwide. Further
both domestic and conventional laws have its own separate rules and interpretations, due to
which number of problem arises while enforcing these judgments. Then there is also a
problem of mutual understanding between two democratic nations, as one State will
recognize others decisions only when their own decisions are recognized. Hence it becomes
very problematic that who will perform first. Sometimes these incidents hamper the interest
of parties for the omissions of states. The concept of recognition and enforcement of
judgments on the basis of reciprocity also requires some dynamic changes as the list of
reciprocal countries are very few and requires the new countries to be included in the list.
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PRINCIPLES OF STATE SOVEREIGNTY AND ITS RELEVANCE IN THE AGE OF
NEO-LIBERALISM AND GLOBALISATION
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Introduction
The term ―sovereignty‖ cannot be offered a single definition.1 The term sovereignty is widely
used by professionals, scholars, journalists, and others from divergent cultural traditions.2
Therefore, it can be understood that different historical period there have been different
meanings to the word sovereignty such as in jurisprudence, political science, history,
philosophy and other related fields. The conceptions of sovereignty have been derived from
various sources and one of them being; the ultimate, effective political power and another
conception is the nature of law itself.3 The recognition of sovereignty with law stems from
jurisprudence and culture,4 which also find the idea of authority to be an essential element of
the concept of sovereign power.
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1
Louis Henkin, International Law: Politics And Values 8 (1995), Scholars have also characterized the concept
of sovereignty as variable. Among them, Professor Louis Henkin has written extensively on the subject.
Specifically, Henkin argues that sovereignty "means many things, some essential, some insignificant; some
agreed, some controversial; some that are not warranted and should not be accepted."
This variable nature of sovereignty has been interpreted as detrimental to the development of international law
and international relations. Henkin has written that "sovereignty is a bad word, not only because it has served
terrible national mythologies; in international relations, and even in international law, it is often a catchword, a
substitute for thinking and precision."
Ibid. Henkin suggests that the concept of sovereignty be entirely disposed of, asserting that "[f]or legal purposes
at least, we might do well to relegate the term sovereignty to the shelf of history as a relic from an earlier era."
Ibid. at 10. He reasons: As applied to states in their relations with other states, 'sovereignty' is a mistake.
Sovereignty is essentially an internal concept, the locus of ultimate authority in a society . .. . Surely, as
applied to the modem secular state in relation to other secular states, it is not meaningful to speak of the state
as sovereign. Sovereignty, I conclude, is not per se a normative conception in international law. Id. At 6.
2
See Ibid. at 4 (discussing multiple meanings of sovereignty);
See also Caroline Thomas, New States, Sovereignty, And Intervention, 11 (1985) (discussing sovereignty as a
political concept which later became transformed).
3

See John Austin, The Province Of Jurisprudence Determined, 199-212 (Wilfrid E. Rumble ed., 1995) (1863),
John Austin regarded law as a command from a sovereign. According to Austin, to interpret a legal system,
one must first identify a sovereign or a person or group of people who habitually obey(s) no one, and whose
commands are habitually obeyed.
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It is very evident of the concept of sovereignty is vitally continuing. Undeniably, the concept
has been developed in Europe in the Seventeenth and Nineteenth Centuries vigorously
avowed that the concept of empire rather than sovereignty. The European State system and its
legacy of sovereignty was an outgrowth of and a reaction to the imperial tradition of the Holy
Roman Empire.5
Existing Legal Situation
The crisis of the neoliberal order has been spectacularly displayed in the victory of Brexit and
the difficulties in the US presidential election campaign, which resuscitated one of the most
time-honoured of political notions on the idea of sovereignty. The authority of the state to
govern over its own territory had been dealt can be consigned to the dustbin of history in the
4

See Vladimir I. Lenin, Concerning a Caricature of Marxism and Concerning Imperialist Economism, in
Collected Works 79 (4th Ed. 1949). The definition of "law" should probably be partly included in the
definition of "politics" because it certainly seems that all law is politics but not all politics is law. Vladimir
Lenin, the distinguished Socialist, once wrote, "Law is a political tool; it is politics.".
See W. Michael Reisman, International Lawmaking: A Process of Communication, AM. SOC. INT'L L. PROC.
110 (1981) (arguing that the "authority signal" is the key element of the competence to prescribe a rule, or
more exactly, policy, the scope of which signal infuses law with a weak or strong normative dimension.)
Decisions that count as "law" are those that allocate goods, honors and values through authoritative and
controlling procedures and institutions. Thus, decisions that constitute law must be political because for them
to be meaningful, some degree of control or efficacy is required. Those political decisions which count as law
must as well be accompanied by some symbol of legal obligation of authority, or more precisely, an "authority
signal."
See generally Anthony D'amato, Jurisprudence: A Descriptive And Normative Analysis Of Law, 221-27 (1984)
(arguing that law has inherent normativity)., "Law," though accompanied by the requisite authority, cannot be
an objective "fact" because it must be respected, honored, and enforced at an individual level.
See Eugen Ehrlich, Fundamental Principles Of The Sociology Of Law, 497 (1936)., The legitimacy of law is
tied to its essential theoretical justification. Law must either theoretically emanate from an authoritative
source-the sovereign, the Grundnorm, or the master rule of recognition-or it must emerge from the basic
expectations about how authority is constituted and continuously maintained in a State or body politic, which
could be communicated in a formal constitution or even a "living" constitutional arrangement. Eugen Ehrlich,
the father of the modem sociological school of law, developed the concept of lebendes Recht (the "living
law"), or unwritten law expressed in social conduct.
5

See Maivan Lam, At The Edge Of State: Indigenous People And Self-Determination, 86 (2000).,
Contemporary State legal systems are arguably still constrained by practices entrenched in Christendom-era
Western Europe.
See Antonio Cassese, International Law In A Divided World, 38 (1986)., The Treaty of Westphalia, drafted and
ratified in 1648, created the fundamental basis for states to become "sovereign and independent" from the
Holy Roman Empire, but it also brought an untidy merger of government and religion.
See R.R. Palmer & Joel Colton, A History Of The Modern World 148 (7th ed. 1992) (stating that in international
law, the Peace of Westphalia initiated the current European Staatensystem, or system of sovereign states), The
Treaty of Westphalia put an end to the Thirty Years' War in Europe and replaced the ruling religious
hierarchical structure dominated by the Pope and Holy Roman Emperor with a horizontal structure of
independent sovereign states that notionally possessed equal legal legitimacy and authority. The existence of
state sovereignty is typically traced to the 1648 Treaty of Westphalia, which laid the juridical foundations of
sovereign independence for the European nation-State.
See Richard Falk, A New Paradigm for International Legal Studies: Prospects and Proposal, 84 Yale L.J. 969,
980-87 (1975). The Text Of The Treaty Of Westphalia, Reprinted In 1 Major Peace Treaties Of Modern
History 7 (Fred L. Israel Ed., 1967).
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globally interconnected world of the internet and multinational corporations. Referring to
both the Left and Right of the political spectrum to sovereignty, it is evident that sovereignty
has become the master-frame of contemporary politics. The discursive and political battle for
post-neoliberal hegemony will either be won or lost and shall take either a progressive or
regressive direction. The customary associations of sovereignty customary with nation-state
politics, international conflict and repressive control over migration have a no-go area for
progressive politics.
The Meaning of Sovereignty Mapped by The New Haven School Of Jurisprudence
In order to understand and clarify the meaning and working of sovereignty, a technique called
the contextual mapping has been used by New Haven School.6 This technique has used an
instrument to establish and maintain authority among the nation States and within nation
States. The nation-State can be defined by four essential characteristics7, firstly, the
traditional international law requires a State to control a territorial base with determinable
boundaries.8 Secondly, a State is required to control a population connected by solidarity,
loyalty, and primary notions of group affiliation and identity.9 Third, the related aspect of
internal governance that requires controlling internal power and competencies.10 Fourthly, the
traditional criterion of controlling power to represent the State or territorially organised body

6

See generally Harold Lasswell, World Politics And Personal Insecurity, (1935)., The founding members of
Yale's New Haven School examined how governing hegemons manipulate social development and world
public order.
See generally Lasswell, Who Gets What, note 20, Consisting initially of Harold Lasswell, Myres McDougal, and
their colleagues, the New Haven School seeks to illumine the world political process by ascertaining and
examining meaningful cultural, financial, psychological, and emblematic factors that lay beneath social
behaviors. To track this examination, the New Haven School created a comprehensive contextual mapping
system of human social structures.
7
See Winston P. Nagan & Craig Hammer, The Changing Character of Sovereignty in International Law and
International
Relations,
43
Colum.
J.
Transnat'l
L.
141
(2004),
available
at
http://scholarship.law.ufl.edu/facultypub/595.
8
See Phillip Jessup, U.S. Representative to the Security Council U.N. SCOR, 383rd mtg., Supp. No. 128, at 912 (1948). See also Nil Lante Wallacebruce, Claims To Statehood In International Law, 53 (1994), remarked
on the definition of a State to the UN that:
The reason for the rule that one of the necessary attributes of a state is that it shall possess territory is that
one cannot contemplate a state as a kind of disembodied spirit. Historically, the concept is one of
insistence that there must be some position of the earth's surface which its people inhabit and over
which its government exercises authority.
9
See generally Georg Simmel, Social Interaction as the Definition of the Group in Time and Space, in
Introduction To The Science Of Sociology, 348 (Robert E. Park & Ernest W. Burgess eds., 3d ed. 1924).This
emerging human element is the foundation of community norm generation.
10
See Henry T. Wright, Toward an Explanation of the Origin of the State, in Explanation Of Prehistoric
Change, 215, 217 (James N. Hill ed., 1977) (citing Robert L. Carneiro, A Theory of the Origin of the State, 169
ScI. 733 (1970)). A State may be characterized as "an autonomous territorial and political unit having a central
government with coercive power over men and wealth."
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politic in the international environment.11The contextual mapping clarifies the process of the
most vital building block of the ‗State‘.
The Contextual Mapping
The contextual mapping process is identified by the three fundamental processes, namely: the
social process, the power process, and the constitutive process. The activities of human
beings seeking to promote their values through institutions are the social process. The power
process is the specialized aspect of the social process; it is the activity of human beings
pursuing power through institutions. The constitutive process is an aspect of the power
process; it is the process by which institutions for the management of power are effectively
and authoritatively developed. It is the allocation of fundamental decision-making authority
in the creation of reasonably predicted expectations. The emergence of authority in
constituting the fundamental power arrangements is observed when the power process is
mapped onto the constitutive process, and here the authority is understood in contra-thesis
from power, as having a normative element.
To demonstrate, any society or community displays contestations to power. These
contestations might take the form of violent rebellion or revolution. Presuming one side of
the conflict wins, the winners will seek to ―constitute‖ or institutionalize their authority. Even
though there has been no clear winner that had emerged from the conflict, the parties
contesting see that their claims and expectations are stabilized about their power in mutual
interest.12 This is because stabilizing expectations on how basic institutions of decisions are
established and continuously sustained are vital to the constitution of power and its
concurrent and subsequent ―recognition‖.13
The constitutive process is continuous. There is an intuitive, ongoing relationship between
contestations for power and the constituting and stabilizing of such contestations. With regard
to conflict management and collaboration to maintain or establish the political and juridical

11

See Henry T. Wright, Toward an Explanation of the Origin of the State, in Explanation Of Prehistoric
Change, 215, 217 (James N. Hill ed., 1977) (citing Robert L. Carneiro, A Theory of the Origin of the State,
169 ScI. 733 (1970)). at 216-217.A State may be identified by its ability to defend itself against external
international pressures or conflicts.
12
See generally Harold G. Maier, Extraterritorial Jurisdiction at a Crossroads: An Intersection Between Public
and Private International Law, 76 AM. J. INT'L L. 280 (1982)., Notwithstanding this process of vying for
sovereign power over a community, it has been argued that at least to some extent the beliefs of individual
members of that community are reflected in each act of their sovereign ruler.
13
See HART, Ibid 12, at 97, 110-11
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institutions of effective and authoritative decision-making is shaped through the continuing
constitutive process.14
The pattern of communication regarding conflict and possible collaboration is one of the
most important outcomes of the power process. The understanding bred by power brokers in
their contestations for power frequently involve communications and understandings about
the limits, constitution and uses of power for collaboration rather than conflict. The
understandings that emerge from the power process reflect the development of cultural forms
that seek to constrain excessive, destructive conflicts and to structure conflicts productively.
Conflicts sometimes provoke the creation of the written constitution. On the international
stage, wars and multi-State conflicts have historically stimulated the development of regional
compacts and mutual understanding. For example, the global compact representing the
parties‘ common interest is the UN Charter.15 One of the major outcomes of the process of
14

See Myres S. McDougal et al., The World Constitutive Process of Authoritative Decision, 19 J. LEGAL
EDUC. 253 (1966-67)., From the perspective of the New Haven School, international lawmaking, or
prescription, is seen as a process of communication involving a communicator and a target audience. The
substance of this communication functions as signs or symbols of policy content, symbols of authority, and
symbols of controlling intention. These three signs or symbols are: (1) the "policy content," which is the
prescription, (2) the "authority signal," which is the legitimate basis from which to prescribe, and (3) the
"control intention," which is the enforcement power. In other words, a core philosophy of the School is that in
order to count as law, international law must have a prescriptive policy content, it must be accompanied by
symbols or signs indicative of widespread community acceptance (because the community is the notional
basis for authority in international law), and it must be accompanied by a conception that some
institutionalized control exists to ensure that the prescribed law is real.
See also Reisman, supra note 21, at 108-10 (1981) (discussing three aspects of prescriptive communication that
essentially convey legal norms because they designate policy that both emanates from a source of authority
and creates an expectation in the target audience that the policy content of the communication is intended to
control.)
See also Reisman, The World Constitutive Process of Authoritative Decision, 19 J. LEGAL EDUC. 253 (196667).supra note 21, at 108-10 (1981) (discussing three aspects of prescriptive communication that essentially
convey legal norms because they designate policy that both emanates from a source of authority and creates an
expectation in the target audience that the policy content of the communication is intended to control.)
15
See W. Michael Reisman, The Constitutional Crisis in the United Nations, 87 AM. J. INT'L L. 83 (1993)., For
example, the UN Charter identifies authoritative decision-makers and procedures by which decisions might be
made because it articulates a framework of practices created to facilitate decisions in the interest of
"[maintaining] peace and security," which, as Professor W. Michael Reisman puts it, "[requires] more and more
cooperation between large and small states."
See generally McDougal, supra note 37, at 253., Professor Reisman goes on to assert, "The United Nations
Charter is only a part of [the] ongoing world constitutive process . Ibid. I..." at 100. The New Haven School, on
the other hand, is not concerned with formal structures of government. It instead remains focused on policy so
that it can explore the interplay between law and the world community through the lens of social processes.
Specifically, the New Haven School explores the processes of decision-making with specific regard to the "legal
process, by which... [McDougal and Lasswell meant] the making of authoritative and controlling decisions."
Myres S. McDougal and Harold D. Lasswell, The Identification and Appraisal of Diverse Systems of Public
Order, 53 AM. J. INT'L L. 1, 9 (1959). The School's lead scholars suggest that international law is a "world
constitutive process of authoritative decision," and not simply a conventional set of regulations, perhaps
referring to existing legal regimes such as the UN Charter. The goal of international law, the School's founders
argue, is the establishment of world public order by instituting regimes of effective control and moving away
from existing regimes of ineffective control.
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effective power has been the creation and maintenance of the institutions of authoritative
decision-making.16
Therefore it is clear that sovereignty reflects the allocation of fundamental decision-making
competencies about the basic institutions of self-governance itself when mapped with the
social, power and constitutive process. Therefore, within a nation-state, it is the authorization
and recognition of persons or institutions competent to make basic decisions about governing
power at all levels. On the international stage, the stabilization of expectations in political
bodies with effective control over populations, territorial bases, as well as over the
instruments of internal governance and external recognition leads to the creation of a
sovereign state with independence and international legal personality.17 In short, sovereignty
is about rights, and this instance it is about the rights of states. 18 Therefore, the exclusive
authority over a territory shall mean, the ultimate authority to make decisions within its space
and externally, implies that others recognise state‘s right to do what it wants within its space
without interference.
Evolution of the Concept
The term ―sovereignty‖, by itself, states no clues as to its creation, changing character and its
termination.19 The ―traditional‖ conceptualization of sovereignty and its subsidiary and
related concepts is comparatively recent.20 In the European medieval era, the notion of

16

See Lasswell & Mcdougal, supra note 28, at 24-25., McDougal and Lasswell offer a configurative conception
of jurisprudence that is the end result of an authoritative decision-making process. They argue that a
scientifically grounded answer to any policy oriented problem can be reached that might promote the common
interest to achieve a world order based on fundamental principles of human dignity. Ibid. at 34-36. Scholars
and policymakers regard their approach to decision-making as a rigorous one embedded in a social context. Id
17
See Peter H.F. Bekker, The Legal Position Of Intergovernmental Organizations 74 (1994)., Scholars disagree
about the extent to which recognition is required to establish legal personality, or if legal personality can
indeed exist independently of recognition. If legal personality can exist without recognition, recognition is
transformed into a legal duty possessed by the state.
18
Alexander Wendt and Daniel Friedheim, "Hierarchy under anarchy: Informal empire and the East German
state" in Thomas J. Biersteker and Cynthia Weber, eds, State Sovereignty as Social Construct (Cambridge:
Cambridge University Press, 19).
19
The technique of contextual mapping provides indicators that locate sovereignty within the interpenetrating
regional, national, and global constitutive processes. The mapping technique permits an inquiring scholar to
locate sovereignty within an appropriately comprehensive social and power context and permits us to mark out
areas of stability and change the sovereign influence on global public order and civil society as a scholastic
agenda. The idea that sovereignty is a central element of whatever is meant by constitutional law is neither
new nor remarkable. The mapping technique seems to confirm this in a more objective way. More
importantly, however, the technique permits us to look behind the Grundnorm realistically and dynamically.
20
See J. Samuel Barkin and Bruce Cronin, "The state and the nation: Changing norms and the rules of
sovereignty in international relations," International Organization 48, no. 1 (winter 1994): 107-130; Jens
Bartelson, A Genealogy of Sovereignty (Cambridge: Cambridge University Press, 1993), 3-4; Biersteker and
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sovereignty was not present at the locus of sovereignty- the modern state- did not exist as we
understand. In Europe, the political structure was hierarchical in terms of the feudal
obligation and a theological understanding of order and legitimacy. Functionally and
territorially, the jurisdictions overlapped as they were not exclusive.21 There was no
demarcation of what was inside and what was outside.22
Free cities and the consolidation of large monarchies began to draw a complex web of
overlapping obligations and jurisdictions into question in the middle ages. In the Peace of
Westphalia in 1648, the trend toward recognition of sovereign authority was carried forward.
However, the establishment of absolute authority was not complete. The Westphalia treaties
included numerous provisions concerning the treatment of minorities in signatory states. Jean
Bodin and Thomas Hobbes, the period‘s major theorists of the sovereign state argued that the
absolute power of monarchs was limited by divine and natural law principles. In this sense,
absolute monarchy was not absolute.
In the mid-eighteenth –century work of Emerich de Vattel, the principle of non-intervention
was clearly stated.23 Hugo Grotius and Vattel, generally accepted that the state had a right,
and possibly a duty, to intervene when a monarch was inflicting massive suffering upon his
people.24 The qualification of the principle of non-intervention followed the qualification of
absolute sovereignty, anticipating the later developments in relation to the international
responsibility to protect.
Now towards territorial integrity, sovereignty may imply a commitment to respect the
recognised territories of other states. However, in a sovereign state system, respect for the
territorial is only one logical possibility. The other is that the sovereign states can do what
they want with respect to the territory of other states because they are sovereign. The
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institution of sovereignty was deemed to include an agreed territorial settlement at certain
periods. There were also periods when sovereignty included nothing about territorial
integrity: sovereign states were at liberty to make war to take territory. 25 The victorious
powers, such as the Napoleonic Wars, distributed territory among themselves afterwards.26
In early the nineteenth century emergence of the principle of uti possidetis juris27 harden the
link between territorial and sovereignty among the Latin American states. The newly
independent former Spanish and Portuguese colonies agreed that they would accept the
territorial divisions of the imperial period as the basis for the continental territorial settlement.
Finally, self-determination is related to the issue of who or what is sovereign. During the first
150 years after Westphalia, monarchical sovereignty was widely considered to be absolute
and rooted in divine right and dynastic principle. Major theorists of sovereignty did admit
certain qualifications of the absolute sovereignty of the monarch; 28 however, these came from
the divine or natural law obligations of monarchs. The will of the people or the nation was
largely irrelevant. There was no normative reason for statehood to coincide with nationality,
and it generally did not.
This understanding of the locus of sovereignty came to be questioned, for example, by John
Locke and Jean-Jacques Rousseau. Both took the view that sovereignty resided originally in
the people and was delegated to rulers in a metaphorical contract.29
From the perspective of the international system, if nationality, sovereignty, and territorial
boundaries coincide, national self-determination is not problematic. If they do not coincide,
then tension arises between sovereignty and territoriality on the one hand and selfdetermination on the other.
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By the twentieth century, the sovereignty norm was reasonably well established within
Europe. The limitations imposed by divine or natural law were diminished by the transition to
a positivist view of international law. By the end of the nineteenth century, there were also
few remarkable instances of intervention. However, the early years of the twentieth century
clearly showed that the principle of territorial integrity was not generally accepted in practice.
The war aims of France, Germany, and Russia in the First World War included territorial
redistribution. The Treaty of Brest-Litovsk implemented territorial change, as did the cluster
of treaties associated with the Peace of Versailles.
The Second World War produced another effort to clarify these normative questions. The
United Nations Charter provided a definitive endorsement of the cluster of sovereigntyrelated concepts. Article 2, paragraph 4, states: "All Members shall refrain in their
international relations from the threat or use of force against the territorial integrity or
political independence of any state." Article 2, paragraph 7, prohibited the UN from
intervening in a domestic jurisdiction, although recognizing that UN Security Council action
under Chapter 7 was an allowable exception.
On the other hand, the charter also embraced self-determination and the promotion of human
rights as central purposes of the UN. Subsequent regional accords repeated this juxtaposition,
endorsing all four concepts without paying a great deal of attention to the possible
contradiction among them. The meaning of territorial integrity was also clarified by the nearconsensus among post-colonial states and among the developed powers on the principle of uti
possidetis. The ICJ also played a role here, ruling that uti possidetis was a general principle
logically connected with independence. The meaning of territorial integrity was also clarified
by the near-consensus among post-colonial states and among the developed powers on the
principle of uti possidetis. The ICJ also played a role here, ruling that uti possidetis was a
general principle logically connected with independence.30
The principle of territorial integrity fared better. One of the more striking aspects of the
history of the Cold War era is the near absence of any alteration in the territorial settlement.
Equally striking is the implication for the norm of national self-determination. The system
greeted efforts of minorities for self-determination through secession coldly. State boundaries
were fixed by the principle of uti possidetis. The only major exception to this pattern was the
emergence of Bangladesh in 1970.
30
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Therefore, the historical understanding of sovereignty states the following- First, the
sovereign territorial state is a comparatively recent political form, not a permanent feature of
world order. Second, strong norms of non-intervention and territorial integrity are even more
recent, and for much of the modern period, they have been weakly followed in state practice.
Third, for the last two hundred years, this cluster of norms related to sovereignty has existed
in tension with a growing emphasis in the international system on the right of selfdetermination of nations or peoples. The problem is obvious: enforcement of sovereignty and
territorial integrity may deny the principle of equal rights and self-determination of peoples,
and vice versa.31
Sovereignty and the UN Charter
The members of the United Nations assert and limit their sovereignty by the Charter. For the
international community, the Charter is more than a formal constitution, as it is an outcome
of the world, social, and power process. The limits placed on the members‘ sovereignty were
a reaction of World War II as to the experience of total war and the Holocaust.

An

examination of the history and text of the Charter reveals the tension of UN as an important
means of asserting sovereignty.
The Charter was written for the sovereign nation-states of the world community, wherein
many of the members were part of the UN‘s predecessor, the League of Nations. The Charter
also inherited a sizable body of international law that preceded its entry into force. In the
Lotus Case32, one of the principles was articulated: that restrictions upon the sovereign states
could not be presumed. This suggested in writing that the Charter twenty years later, that
some deference would have to be given to the expectation that there are no presumptive
limitations to sovereignty in the international legal system. It is to be noted that the failure of
the League of Nations was rooted in the principle that any individual sovereign State to not
exercise a veto in the League. The UN Charter does not respond to the problems in defining
the scope of sovereignty and the force of international obligation.
The UN Charter does not define sovereignty. The preamble of the Charter references to key
terms ―Peoples‖ and ―Nations‖,33 when coupled with the term ―determined‖, suggest that the
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peoples of the world are the ultimate source of international authority. States have adopted
the Charter of the UN because of certain problems and conditions of global salience. 34 The
sovereign legitimacy and authority under the Charter are derived from the ―Peoples‖35
ultimately assumes that in the international community, sovereign national authority is itself
to some degree constrained by the authority of the people it seeks to symbolize or represent.36
In perspective of all the people in the global community who are not the objects of the
sovereignty but subjects of it has been rooted as a tacit assumption. The demands of the
―Peoples‖ are expressed in four fundamental principles on which the UN is premised:
prevention of war,37 protection of human rights,38 respect for social progress according to the
rule of law,39 and higher40 living standards and development of all.41
The terms ―United‖ and ―Nations‖, when read together generates conflicts on the nature of
sovereignty and one such conflict is the key operative components of the UN are the
sovereign nations.42 On certain occasions, the UN has the authority to invoke an institutional
capacity broader than the sum of its sovereign parts. Therefore, the tension in international
constitution system is based on principles of international concern and obligation on the one
hand and sovereign, territorial, and political independence on the other.
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The scope and limitations of sovereignty have been spelt out in the Preamble and Article 1 of
the Charter.43 The different structure of division of competence and concern is given under
Article 2. For example, Article 2(1) states that the UN is ―based on the principle of sovereign
equality of all its Members‖.44 The closest meaning to the definition of sovereignty,
indicating that the UN is not authorized to intervene ―in matters which are essentially within
the domestic jurisdiction of any state‖ is Article 2(7).45 This when reading with Article 2(4),
prohibits threat or use of force to attack the ―territorial integrity or political independence of
any State‖.46 The restrictions that are placed on the State sovereignty in Article 2 is that
States are subject to a good faith obligation to honour Charter values and are required to settle
disputes by peaceful methods.47
The membership provisions in Chapter II strengthen the principle that the UN Charter is
sovereignty dominant instrument. Article 3 states that the original members of the UN ―shall
be .. States‖,48 and Article 4 (1) states that membership in the UN is open to ―all other peaceloving states which accept the obligations contained in the present Charter‖. 49 Even though
membership is a matter of state sovereignty, certain limits have been imposed: the State must
be ―peace-loving‖ and accept all Charter obligations and accept the obligations of
international law developed under the Charter. When read with Article 6 it implicates that the
charter supports and seeks to protect and advance a particular form of good governanceoriented sovereignty. It also aims to discourage other forms of government that seek to
position sovereignty above charter obligations.
The Charter that is based on the limits on sovereignty has been embedded under Chapter IV
outlining the composition and workings of the General Assembly and gives the assembly the
power to highlight an issue by making it a matter for international discussion and elaboration.
The powers of the UN Security Council confer special security-related competencies upon
certain member States. The five permanent members exercise what some scholars seem to be
super-sovereign powers50 and have the special power of veto in the Council.51 The Security
43
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Council has been given the primary global responsibility for peace and security52 and has the
competence to enforce its decisions peacefully or by the use of force. It has the authority to
make the determination as to whether there exists ―any threat to the peace, breach of peace or
act of aggression‖.53
The powers of the five permanent members of the Security Council are subject to certain
inherent powers of the Sovereign States. The members under the Charter have ―the inherent
right of self-defence until the Security Council has taken the measures necessary to maintain
international peace and security.‖54 Here the word ―inherent‖ refers to the rights which are
not clearly articulated in Article 51 but instead existed antecedent to the Charter.
The continuing constitutional process of conflict and collaboration with respect to the basic
architecture of international law and international relations is clear in the Charter. The Lotus
version of sovereignty weakens the scope of international obligation. At other times, it is the
strength of the international obligation supported by the critical powers within the UN that
seem to weaken the scope of sovereignty under the Charter. The controversy in the
international law and international relations is the tension between what counts as a matter of
international concern under the Charter and what is exclusively reserved for the domestic
jurisdiction of a State. On examination of the UN Charter as a process of communication and
collaboration- as a continuing process of working through and refining precise allocations of
competence in the international system is all a work of art in progress. The scope of
international obligations and domestic sovereign competence is and will remain controverted.
The rights of people within the constitutional system, with its undefined boundaries of
authority, are consistently challenging the institutional foundations of the UN system.
The Neo-Liberal Globalisation Crisis
Post-Neoliberalism and the Politics of Sovereignty
The crisis of neoliberal globalisation has made the issue of sovereignty the centre of
contemporary political discourse. If the Left is to conquer post-neoliberal hegemony it needs
to construct a progressive view of sovereignty. The crisis of the neoliberal order has been
spectacularly displayed in the victory of Brexit and the difficulties in the US presidential
52
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election campaign, which resuscitated one of the most time-honoured of political notions on
the idea of sovereignty. The authority of the state to govern over its own territory had been
dealt can be consigned to the dustbin of history in the globally interconnected world of the
internet and multinational corporations. This notion is obsessively invoked by the new
populist formations and leaders that have emerged on both the Left and Right since the 2008
financial crash.
The Brexit Leave campaign with a demand to ―take control‖, centred on reclaiming
sovereignty away from a European Union that was accused of depriving the UK of control
over its own boundaries. The recent decision of the High Court ruling that parliament has to
vote on Bexit has lead to an appeal to popular sovereignty over parliamentary sovereignty
declaring that ―parliament is sovereign, has been sovereign, but of course, the people are
sovereign‖.55 The Trump campaign in the US has made sovereignty its leitmotiv. Trump had
argued that his immigration plan and a proposed overhaul of trade agreements would ensure
―America‘s prosperity, security, sovereignty‖56. In the context of tirades against the EU,
terrorism and migration, Marine Le Pen of France pronounces the word ―sovereignty‖ on
every available occasion.57 She had declared that this issue is the centre-piece of her
campaign to become the next president of France. In Italy, the 5 Star Movement has often
appealed to sovereignty, with one of his leaders, Alessandro Di Battista recently declaring
that ―sovereignty belongs to the People‖, and that Italy should abandon the euro to regain
control over its economy.
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It has not just been to preserve the right-wing and centrist formations in the question of
sovereignty. There have been demands from the Left for sovereignty, where this notion of
had been looked on with great suspicion due to its association with nationalism and terrorism.
Podemos‘ leader Pablo Iglesias of Spain has often described himself as a ―soberanista‖58 and
has consistently adopted a patriotic discourse, appealing to Spanish history and national
pride. Iglesias rejecting Brexit has argued that nation-states should recuperate their
―sovereign capacity‖ within the EU. Bernie Sanders criticized global finance like Donald
Trump, global trade.59 Opposing the Trans-Pacific Partnership (TPP) Sanders had argued that
it would ―undermine US sovereignty‖.
The progressive reclaiming of sovereignty can be traced back to the movement of the squares
of 2011, comprising the Arab Spring, the Spanish Indignados, the Greek Aganaktismenoi and
Occupy Wall Street.60

These movements have been always been interpreted as ―neo-

anarchist‖, in continuity with the long stream of post-68 anarchist and autonomist
movements, one of their defining features was, in fact, a populist call for sovereignty, and a
grassroots reclaiming of political authority away from financial and political elites.
Referring to both the Left and Right of the political spectrum to sovereignty, it is evident that
sovereignty has become the master-frame of contemporary politics. The discursive and
political battle for post-neoliberal hegemony will either be won or lost and shall take either a
progressive or regressive direction. The customary associations of sovereignty customary
with nation-state politics, international conflict and repressive control over migration have a
no-go area for progressive politics. However, sovereignty and has constituted a foundational
notion in the development of the modern Left, as seen in the work of Jean-Jacques Rousseau
and its influence on the Jacobins and the French revolution.
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Striving for Control in a Globalized World
The return en auge of the question of sovereignty in current political debates bespeaks the
profound crisis of neoliberalism, and its agony connected opening of a post-neoliberal
horizon is reviving demands for collective control over politics and society. The financial
crisis of 2008 resulted in social distress for millions and has laid bare many underlying
contradictions only half-visible in the 1990s and early 2000s, as neoliberalism triumphed the
world over. Social anxieties in the post-crash era particularly focused on a number of flows of trade, finance, and migration – which constituted the very sinews of the globally
interconnected economy. At the height of neoliberal hegemony, flows were mostly seen as a
source of wealth in a world of economic stagnation, precarity, geopolitical instability and
global terrorism, as they increasingly perceived as a source of risks. Hence, the demand to
―take back control‖, launched by the Brexit referendum campaign was a reaction to a world
in which global flows are perceived as undermining all attempts of territorial control.
The perception of loss of control of territory defined communities over their own destiny
reflected the way in which neoliberal globalisation has demolished all forms of territorial
jurisdiction and regulation, hoping to turn the planet into a ―smooth space‖, to be easily
traversed by flows of capital, commodities and services. Sovereignty has been
neoliberalism‘s sworn enemy seen in the frequent attacks waged against this notion in the
body of neoclassical economic theory and neoconservative philosophy that informed the
development of neoliberalism. Authors such as Ludwig von Mises, Friedrich von Hayek and
Milton Friedman have regarded claims to sovereignty as obstacles put in the way of
economic exchanges and financial flows, and thus interference with the primacy of the
market and the freedoms of entrepreneurs and consumers. Sovereign states were to be
substituted

by

a

global

market,

the

only

legitimate

sovereign

according

to

neoliberalism's Weltanschauung.61
The growth of multinational corporations, acting across national borders and side-stepping
nation-state jurisdiction, resulting in blackmailing governments to obtain more favourable
employment and tax rules. The creation of tax havens, which went hand in hand with the
development of multinationals, was designed as a means to frustrate sovereign control over
taxation and capital flows. The legal expedients currently used by Internet companies as
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Google, Facebook and Amazon for tax avoidance, are just the last chapter in this
longstanding neoliberal attack against fiscal sovereignty. Additionally trade liberalisation,
achieved through a number of global trade treaties and the formation of the World Trade
Organisation, also aimed at weakening the sovereignty of nation-states by depriving them of
the ability to protect local industries through the use of tariffs and other trade barriers by
exposing local workers to a global race to the bottom, resulting in falling wages and
worsening work conditions.
The nefarious effects of neoliberalism‘s war against sovereignty amidst the crisis of the
neoliberal order sovereignty is seen as a necessary principle in devising an alternative
political and social order. The root of this emerging politics of sovereignty stands a yearning
for forms of territorial authority allow to control those global flows that neoliberalism saw as
necessarily virtuous that many have come to see as threats to social and economic well-being.
The left-wing and right-wing populists strongly differ in their view of sovereignty and in the
understanding of which global flows constitute the real cause of the present lack of
democratic control over society and the economy.
Popular Sovereignty v. National Sovereignty
Sovereignty is the point of overlap between left-wing and right-wing brands of antiestablishment populism that emerged in the post-crash era and which are otherwise at each
other opposites. The discourse of sovereignty of Trump and Sanders and Brexiters share in
common is the idea that against the gospel of a globalisation of unbridled flows, territorially
defined communities have a ‗natural right‘ to manage their collective life. This commonality
explains why Trump and Sanders have adopted similar positions in respect to global trade.
However, the populist Left and Right widely differ in their understanding of what sovereignty
actually means.
For right-wing and xenophobic populists, sovereignty is first and foremost national
sovereignty, the power associated with a national community, often defined along ethnic and
isolationist lines and mobilised against external enemies. The vision of sovereignty carries
strong overtones of Thomas Hobbes‘ philosophy, where the prime mission of politics is to
ensure security and protection. The type of global flow this view of sovereignty considers as
the biggest threat is evidently migration. The reassertion of sovereignty means in this context
closing borders to migrants, including refugees escaping from war, and ostracising undesired
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internal minorities, and in particular, Muslims, suspected of endangering security and social
cohesion. This xenophobic elaboration of sovereignty was clearly on display in the Brexit
referendum, where the Leave campaign was won by exploiting the fear of migrants seen as
responsible for undercutting wages and depleting public services.
Furthermore, left-wing populists do not see popular sovereignty as necessarily encased in the
nation-state. While left-wing populist leaders as Iglesias and Sanders have often mobilised
patriotic sentiments, and have seen the nation as the most important scale of mobilisation,
their view of sovereignty is more multi-scale and inclusive than the right-wing one. It
encompasses the local, regional, national and continental level. For example, in the Spanish
context, the local governments of Madrid and Barcelona have laid claim to the power of local
jurisdiction to protect the local economy against internet companies as Airbnb, overstep
national housing laws and offer refuge to migrants. Similarly, Bernie Sanders in his support
for protestors against the North Dakota Access Pipeline has defended the sovereign rights of
Native American communities.
It is evident that in the contemporary globally interconnected world, for popular sovereignty
to be effective it needs to be exercised also at the international level. The aftermath of Brexit
and the harsh economic consequences it is producing is yet another demonstration that in
today‘s world the attempt by nation-states to go it alone is heading for a bitter defeat. This is
why demands to democratise Europe by the DiEM movement led by the former Greek
finance minister, Yannis Varoufakis, are so important.
CONCLUSION
A progressive view of sovereignty needs to accept that the nation-state is not the only space
for sovereignty, in the contemporary world sovereignty operates at different scales which all
have their legitimacy, and all can utilise as a means to pursue progressive political agendas.
We live at a time at which the locus of sovereignty is uncertain as last stated by the High
Court rule on Brexit. It is the time we are called to rethink and reinvent sovereignty to fit the
changing contours of territory and institutions. We need to develop an understanding of
sovereignty in which territory is not conceived of as a walled-off space, but as a space
delimited by porous borders, open to migrants and refugees and closed to speculative capital
flows and rogue forms of global trade.
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The future shall tell us which of these visions of sovereignty will prevail in the postneoliberal landscape. The moment right-wing populists seem to have the upper hand, in the
ownership of this idea, partly because of the way in which most people continue to associate
sovereignty exclusively with the nation-state, and partly because of the hesitations of the Left
in laying claim to sovereignty. It is clear is that the Left cannot allow itself the leaving the
discourse of sovereignty to the Right. Demands for sovereignty spring from all too real
experiences of social suffering and humiliation which the neoliberal demolition of sovereign
power has unleashed. They have to be carefully listened to. To respond to rage and disarray
caused by the economic, political and moral crisis of neoliberalism, the Left urgently needs to
construct a progressive view of sovereignty in which territorial control does not mean the
exclusion of foreigners, but the inclusion of local, national and transnational communities in
decisions that affect their collective destiny.
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―Public Body‖ has been incorrectly interpreted by several Panels at the World Trade
Organisation. The Panels may have used the techniques mentioned in the Vienna Convention
of Law of Treaties; however they used it haphazardly and without accuracy. They failed to
consider the International Law Commission‘s Articles on State Responsibility. The Appellate
Body considered that the ‗attribution to State‘ chapter in the ILC‘s Articles on State
Responsibility formed a part of Customary International Law. Hence, the AB based its
analysis on these articles. This paper aims to determine what the basis of the AB‘s decision
was and whether it is the correct analysis.
To judge the interpretation of ‗public body‘ by the AB in United States – AD & CVD, we
need to determine how the term has been interpreted by the Dispute Settlement Bodies at the
WTO in the past.
I.

The Present Concept of Public Body

The WTO jurisprudence on interpretation of the term ―public body‖ has had a journey of a
living organism where it has evolved with passing time, with the help of the different Panels
who were adjudicating variety of disputes between various countries.
Article 1.1(a) (1)1 of the SCM Agreement mentions the term ―public body‖ to define
financial contribution. The phrase was derived from the Tokyo Rounds Subsidy Code 2, where
it was used for the same object, in the very same manner, as it is used in the SCM Agreement.

1

Article 1.1 states that ―For the purpose of this Agreement, a subsidy shall be deemed to exist if: (a)(1) there is
a financial contribution by a government or any public body within the territory of a Member.‖
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The Agreement on Interpretation And Application Of Articles VI, XVI and XXIII Of The General Agreement
On Tariffs And Trade, at fn 22. It states that ―in this Agreement, the term "subsidies" shall be deemed to include
subsidies granted by any government or any public body within the territory of a signatory. However, it is
recognized that for signatories with different federal systems of government, there are different divisions of
powers. Such signatories accept nonetheless the international consequences that may arise under this Agreement
as a result of the granting of subsidies within their territories‖.
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The term has been interpreted in various manners, because of the existence of different
governmental economic policies and methods of functioning. The factors which are used in
determining if an entity can be considered a ―public body‖ for the purposes of Article
1.1(a)(1) depends on various factors such as incorporation, governmental control, type of
function, and degree of competition.
It has been a long-standing view of the WTO that if a body is incorporated by a governmental
order, or if the entity is controlled by the government, then it can be conclusively termed as
―public body‖ under Article 1.1(a) (1). The Panel, in Korea – Commercial Vessels, ruled that
an organization which exerted a function equivalent to that of a private operator was a
―public body‖, owing to their government control. In the instant case, the Korean ExportImport Bank (―KEXIM‖), was created and operated based on a public statute. The European
Communities strongly argued that KEXIM was a ―public body‖ for the purposes of Article
1.1(a) (1). It submitted that even though the organization carries on a business equivalent to
that of a private operator, it shall be termed as a ―public body‖.
Korea referred to the International Law Commission‘s Articles on State Responsibility while
claiming that an entity should be termed as a ―public body‖ based on what it is required to do.
It should not be based on whether the body has been created through a public statute. Korea
submitted that the acts of entities should be considered acts of State only if such entities
pursuant to State authority. Hence, if a financial contribution is offered as part of a
commercial program of a para-statal entity, the act is presumptively non-governmental and
hence not the act of a public body.
Unfortunately, the Panel agreed with the European Communities. KEXIM was held to be a
"public body" because it was controlled by the Government of Korea as it was 100 per cent
owned by the Government of Korea. Thus, all actions performed by KEXIM were
attributable to the government.3
This interpretation was rejected by the Appellate Body Report in United States –
Antidumping and Countervailing Duties4. The Panel opted for the approach that mere

3

WTO Panel Report, Korea – Measures Affecting Trade in Commercial Vessels (Korea – Commercial Vessels),
WT/DS273/R, at paras. 7.45-7.50
4
WTO Appellate Body Report, United States – Definitive Anti-Dumping and Countervailing Duties on Certain
Products from China (United States – Anti-dumping and Countervailing Duties), WT/DS379/AB/R
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government control was sufficient to rule an organization as ―public body‖5, but in China‘s
appeal, it submitted that the Panel failed to interpret Article 1.1 of the SCM Agreement in
accordance with the ordinary meaning of the terms of the treaty in their context and in the
light of its object and purpose of the same.6 China argued that the ordinary meaning of the
term ―public body‖ would be a body acting on behalf of a nation or community as a whole.
China referred to the Appellate Body's statement in Canada – Dairy7 that "the essence of
'government'" is its functions, powers, and authority, and submitted that the same should
apply to any entity deemed functionally equivalent to a government. For China, the defining
characteristic of a public body is that it exercises authority vested in it by the government for
performing functions of a governmental character.8
The Appellate Body stated –
We see the concept of "public body" as sharing certain attributes with the concept of
"government".

A public body within the meaning of Article 1.1.(a)(1) of the

SCM Agreement must be an entity that possesses, exercises or is vested with
governmental authority. Yet, just as no two governments are exactly alike, the precise
contours and characteristics of a public body are bound to differ from entity to entity,
State to State, and case to case. Panels or investigating authorities confronted with
the question of whether conduct falling within the scope of Article 1.1(a)(1) is that of
a public body will be in a position to answer that question only by conducting a
proper evaluation of the core features of the entity concerned, and its relationship
with government in the narrow sense.9
The Appellate Body further stated that in cases where a legal instrument confers powers to
the body, the determination is easy and straightforward. But, in other complex instances,

5

WTO Appellate Body Report, United States – Definitive Anti-Dumping and Countervailing Duties on Certain
Products from China (United States – Anti-dumping and Countervailing Duties), WT/DS379/AB/R
6
WTO Appellate Body Report, United States – Definitive Anti-Dumping and Countervailing Duties on Certain
Products from China (United States – Anti-dumping and Countervailing Duties), WT/DS379/AB/R, at para.
22
7
WTO Appellate Body Report, Canada – Measures Affecting the Importation of Milk and the Exportation of
Dairy Products (Canada – Dairy), WT/DS103/AB/R
8
WTO Appellate Body Report, United States – Definitive Anti-Dumping and Countervailing Duties on Certain
Products from China (United States – Anti-dumping and Countervailing Duties), WT/DS379/AB/R, at
para. 16.
9
WTO Appellate Body Report, United States – Definitive Anti-Dumping and Countervailing Duties on Certain
Products from China (United States – Anti-dumping and Countervailing Duties), WT/DS379/AB/R, at para.
317
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several factors point towards the body being public whereas some functions show that the
body is private.
The Appellate Body, thus, held that control of an entity by a government is not sufficient to
establish that an entity is a public body. It added that the investigating authority must evaluate
and give due consideration to all relevant characteristics of the entity. Such authority should
also avoid focusing exclusively or unduly on any single characteristic without affording due
consideration to other relevant characteristics.
In conclusion, the Appellate Body remarked that the mere fact that a government is an
entity‘s majority shareholder would not tantamount to sufficient evidence of meaningful
government control, which is required to be a public body, in addition to having bestowed
government function on the entity.
The WTO jurisprudence on interpretation of the term ―Public body‖ has evolved from a
narrow perspective of ―Government control‖ over the entity to a deeper analysis on a case to
case basis of the incorporation, functioning, practices and funding of the organization
cumulating into a ―Government authority‖ approach.
II.

The Methodology of Interpreting Terms by the Dispute Settlement Body

While resolving disputes that are centered around the meaning of certain words in
agreements, the Dispute Settlement Body is supposed to follow Article 3.2 of the
―Understanding on Rules and Procedures Governing the Settlement of Disputes‖ (hereinafter
referred to as ―DSU‖). The Article provides that the Panel and Appellate Body are mandated
to clarify the existing provisions of the agreements in question ―in accordance with
customary rules of interpretation of public international law‖.10
In United States – Standards for Reformulated and Conventional Gasoline11, the Appellate
Body confirmed that ―customary rules of interpretation of public international law‖ in Article
3.2 of the DSU include Articles 31, and 32 of the Vienna Convention of Law of Treaties.12

10

Article 3.2 of the Understanding on Rules and Procedures Governing the Settlement of Disputes
WTO Appellate Body Report, United States – Standards for Reformulated and Conventional Gasoline (US –
Gasoline), WT/DS2/AB/R, at 16–17.
12
See also, WTO Appellate Body Report, Japan – Taxes on Alcoholic Beverages (Japan – Alcoholic Beverages
II), WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, at 104.
11
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Article 31 states that a treaty should be interpreted in accordance with its ordinary meaning,
and considering its object and purpose. The purpose of the treaty needs to be deciphered
while considering the context of the treaty. The context shall include, in addition to the text,
the preamble of the treaty and its annexes. If there is any subsequent agreement, or
subsequent practice established, that may also be considered if it is found to be relevant, as
mentioned in Article 31 (3) (c).
III.

The Methodology of Interpretation of the Appellate Body in US – AD & CVD

As mentioned in Part I, the current interpretation of the term ―Public Body‖ is done on the
basis of the following:
1) Incorporation of the entity;
2) Exercise of government control over the entity;
3) Whether the act of financial contribution was non - governmental; and
The Panel defined ―public body‖ to be an entity controlled by the government. China
disagreed and stated that according to ordinary meaning of the term and the treaty‘s objects
and purposes, a public body should mean a body that exercises authority vested in it by the
government to perform functions of a governmental character.13 India stated that a body with
governmental authority and power is a public body, while degree of government ownership
should not be the sole characteristic of such a body.14 Norway and Saudi Arabia provided
interpretations on similar lines.15
However, the rest of the parties referred to the Panel‘s report on Korea – Commercial
Vessels. United States of America (appellee in United States – Antidumping and
Countervailing Duties), along with Argentina, Australia, Canada, Japan, Mexico, Turkey, and
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WTO Appellate Body Report, United States – Definitive Anti-Dumping and Countervailing Duties on Certain
Products from China (United States – Anti-dumping and Countervailing Duties), WT/DS379/AB/R, at para.
21
14
WTO Appellate Body Report, United States – Definitive Anti-Dumping and Countervailing Duties on Certain
Products from China (United States – Anti-dumping and Countervailing Duties), WT/DS379/AB/R, at para.
254
15
WTO Appellate Body Report, United States – Definitive Anti-Dumping and Countervailing Duties on Certain
Products from China (United States – Anti-dumping and Countervailing Duties), WT/DS379/AB/R, para. 262
and para. 265
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the European Union (third parties to the case), supported the Panel‘s view of government
control.16
A.

The Route Taken by The Appellate Body

There are several meanings attached to the term ―public body‖, when it is looked at outside of
the SCM agreement. Some of the meanings focus on government control, while others focus
on the body‘s functions resembling the government‘s while also aiding the government.
However, as already established within WTO jurisprudence, dictionary meanings are
supposed to be the starting point while determining how a term is supposed to be interpreted.
The Appellate Body looked at English, Spanish, and French meanings for ―public body‖ but
could not reach a conclusive answer.
To conclusively determine the correct interpretation of ―public body‖, the Appellate Body
delved into the object and purpose of the SCM agreement. Since there is no explicit object
and purpose laid down within the agreement itself, due to a lack of a preamble, reference
needs to be made to the several WTO cases which analyse the treaty‘s object and purpose. In
Brazil – Aircraft17, the Panel stated that ―the object and purpose of the SCM Agreement is to
impose multilateral disciplines on subsidies which distort international trade‖. In United
States – Carbon Steel18, the Appellate Body stated that the objectives of the SCM Agreement
included the ―establishment of a framework of rights and obligations relating to
countervailing duties, and the creation of a set of rules which WTO members must respect in
the use of such duties.‖ The Appellate Body added that the Agreement also aimed at ―striking
a balance between the right to impose countervailing duties to offset subsidization that is
causing injury‖. The Panel, in United States – FSC19, stated that the object and purpose of the
SCM Agreement is ―disciplining trade-distorting subsidies in a way that provides legally
binding security of expectations to Members‖. Further, in United States – Softwood Lumber
IV20, the Appellate Body stated that the purpose of the SCM Agreement was to strengthen
16

WTO Appellate Body Report, United States – Definitive Anti-Dumping and Countervailing Duties on Certain
Products from China (United States – Anti-dumping and Countervailing Duties), WT/DS379/AB/R, at para.
128, 234, 236, 243, 256, 261, 268, and 246.
17
WTO Panel Report, Brazil – Export Financing Programme for Aircraft (Brazil – Airport), WT/DS46/R, at
para. 7.26
18
WTO Appellate Body Report, United States – Countervailing Duties on Certain Corrosion – Resistant
Carbon Steel Flat Products from Germany (United States – Carbon Steel), WT/DS213/AB/R
19
WTO Panel Report, United States – Tax Treatment for ―Foreign Sales Corporation‖ (United States – FSC),
WT/DS108/R
20
WTO Appellate Body Report, United States - Final Countervailing Duty Determination with respect to
certain Softwood Lumber from Canada (United States – Softwood Lumber IV), WT/DS257/AB/R
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and improve GATT disciplines. This interpretation was taken a step further in Japan –
DRAMs (Korea)21, where the Panel added that the GATT disciplines that the SCM
Agreement aims to strengthen are embodied in Article VI, XVI and XXIII of the General
Agreement on Tariffs and Trade. These Articles are concerned with antidumping and
countervailing duties, subsidies, and nullification and impairment.
The United States of America used the analysis of the object and purpose of the SCM
Agreement provided in United States – Softwood Lumber IV and Japan – DRAMs (Korea), in
United States – Antidumping and Countervailing Duties. United States argued that SCM
Agreement should be interpreted to guarantee the efficiency of the Agreement‘s disciplines
on trade distorting subsidization. United States stated that the government control approach
ensured that ―subsidizing governments cannot hide behind their ownership interests, while at
the same time not treating any entity with which a government has a merely tangential
relationship as a public body‖.22 So, the basis of the argument is that if a certain government
controlled body does not have governmental authority and power, then this particular body
has the legitimacy to distort international trade by providing financial contributions to any
entity without being subjected to countervailing duties since these financial contributions
would not be termed ―subsidies‖ under the SCM Agreement.
However, the problem with such an interpretation is that it would not provide a balance
―between the goal of condemning distorting subsidies and the goal of restricting distorting
countervailing measures‖23, which has explicitly been understood as the object and purpose
of the SCM Agreement in United States – Carbon Steel, United States – FSC, United States –
Softwood Lumber IV, and US – DRAMs. The Appellate Body stated that the object and
purpose of the SCM Agreement ―reflects a delicate balance between the Members that sought
to impose more disciplines on the use of subsidies and those that sought to impose more
disciplines on the application of countervailing measures‖.24 Earlier, in United States –
Carbon Steel, the Appellate Body recognised that the Members have a right to impose

21

WTO Panel Report, Japan – Countervailing Duties on Dynamic Random Access Memories From Korea
(Japan – DRAMs (Korea)), WT/DS336/R
22
WTO Appellate Body Report, United States – Definitive Anti-Dumping and Countervailing Duties on Certain
Products from China (United States – Anti-dumping and Countervailing Duties), WT/DS379/AB/R, at para.
8.31
23
Ru Ding, ‗Public Body‘ or Not: Chinese State-Owned Enterprise, 48:1 Journal of World Trade (2014)
24
WTO Appellate Body Report, United States - Final Countervailing Duty Determination with respect to
certain Softwood Lumber from Canada (US – Softwood Lumber IV), AB WT/DS257/AB/R, at para. 64
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measures providing financial contributions to entities under certain conditions.25
The Appellate Body, however, decided to not consider the object and purpose of the SCM
Agreement. The Panel made a mistake in declaring that too narrow an interpretation of
―public body‖ would disturb the delicate balance set by the object and purpose of the SCM
Agreement. The AB suggests that too broad an interpretation would also lead to disturbing
the delicate balance.26 Hence, the object and purpose of the agreement cannot determine
whether the interpretation of ―public body‖ should be per the Government Function approach
or Government Control approach.27
China also claimed that the Panel must refer to the ILC Articles of State Responsibility to
determine how to interpret State Body. China contended that the ILC Articles of State
Responsibility are a part of customary international law. China contended that articles 4, 5,
and 8, regarding attribution of acts to the State, show the correct the direction with respect to
interpretation of ―public body‖.28 However, the Panel stated that even though some articles in
the ILC Articles on State Responsibility have been considered as a part of customary
international law, there is not sufficient evidence to prove that articles 4, 5, and 8 have been
elevated to the status of customary international law. Hence, the Panel rejected China‘s
claims.29
The Appellate Body, however, felt differently about the customary international law status of
articles 4, 5, and 8. Before analysing whether these articles were in fact a part of customary
international law, the Appellate Body discussed how ―public body‖ should be interpreted
with respect to the contextual elements in the section.
The Appellate Body noted that the Article 1.1(a)(1) of the SCM Agreement uses
―government‖ in the narrow sense and ―public body‖ in the collective sense for government.
This happens because later the article juxtaposes the concept of ―government‖ in the

25

WTO Appellate Body Report, United States – Countervailing Duties on Certain Corrosion-Resistant Carbon
Steel Flat Products from Germany (US–Carbon Steel), AB WT/DS213/AB/R, at para. 73
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WTO Appellate Body Report, United States – Definitive Anti-Dumping and Countervailing Duties on Certain
Products from China (United States – Anti-dumping and Countervailing Duties), WT/DS379/AB/R, at para.
303
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Ibid
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collective sense (including ―public body‖), and ―private body‖.30 This observation suggested
certain similarities between ―government‖ in the narrow sense and ―public body‖. The Panel,
in United States – Export Restraints31, used ―private body‖ to illustrate that it is used a
counterpoint to government or public body as well. They stated that ―private body‖ is an
entity that neither a government in the narrow sense nor a public body.32
To analyse what a public body must seem like, the AB determined how a public body acts
with a private body. Since the section mentions that a public body may entrust or direct a
private body to carry out functions or conduct listed in the section, it implies that the public
body must possess authority to compel or command the private body. Hence, the government
and a public body, both, need to possess such authority. The section also illustrates that these
functions would ―normally be vested in the government‖. This implies that the public body
should exercise governmental functions.
Now, to provide a legal basis behind such interpretation, the Appellate Body referred to the
ILC Articles of State Responsibility. Per Article 31 (3) (c), the treaty interpreter should look
at relevant rules of international law which applies to the relations between parties. China
contended that Articles 4, 5, and 8 of the ILC Articles on State Responsibility formed the
relevant rules of international law mentioned in Article 31 (3) (c) of the Vienna Convention.
The Panel stated that these articles were not relevant to the parties since they were a part of a
treaty the Parties‘ had not signed or ratified. However, the Appellate Body disagreed. They
referred to United States/Canada – Continued Suspension33 and Korea - Procurements34.
Both these Appellate Body reports stated that the three articles of the ILC Articles on State
Responsibility are customary international law. Hence, they are applicable on the relations
between parties. They are relevant because they concern situations where acts of non - state
actors would be attributed to the State.
Thus, while interpreting ―public body‖ under Article 1.1 (a) (1) of the SCM Agreement, the
30
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Appellate Body referred to Articles 4, 5, and 8 of the ILC Articles of State Responsibility to
adjudge whether the conclusion they had drawn after analysing the contextual elements had
legal grounding.
B.

The ILC Articles of State Responsibility and Their Status As Customary International

Law
The articles banked upon by the Appellate Body state the requirements for an act to be
attributed to the State. Article 4 states that any State organ‘s actions shall be attributed to the
State, whether the organ is legislative, executive, judicial, or any other. Article 5 states that
the conduct of any person or entity, that is not an organ of the State, shall be attributed to the
State if the person or entity possesses governmental authority, and the person or entity is
acting under such authority. Article 8 states that conduct of a person or entity who acted
under the direction, control, or instructions of the State shall be attributed to the State.
The Appellate Body in United States – AD & CVD stated that these three articles are a part of
customary international law. They cited two other Appellate Body reports who stated the
same. Korea, in the KEXIM case35, claimed that ―public body‖ should be interpreted in
accordance of these three articles because they form a part of customary international law. In
this part of the paper, it will be determined that in fact these articles are part of customary
international law since the Appellate Body reports did not delve into it. The Panel, in United
States – AD & CVD, also claimed that these articles do not form a part of customary
international law. We claim that they, in fact, hold the status of customary international law,
and determine whether the United States is a consistent objector of these laws.
The International Court of Justice and the International Criminal Tribunal of Yugoslavia have
famously dealt with cases where they had to determine what acts are to be attributed to the
State. At the International Court of Justice, in the case of Paramilitary Activities in and
against Nicaragua36, the Court had to determine whether the conduct of the non - state actors
was attributable to the United States. The Court analysed this based on ‗control‘. They
decided that wherever the United States has given explicit directions to conduct an act, and
actually participated in it, those acts would be attributable to the United States. They stated
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that mere dependence and support is insufficient to justify attribution.37
At the International Criminal Tribunal of Yugoslavia, in Prosecutor v. Tadic38, the Court
emphasised on the degree of control exercised by the State as well. They stated that it is
required by international law for the attribution of acts to the States to be dependent on the
exercise of control.39 Degree of control may vary in each circumstance, but that is the key
factor to be analysed. The Court stated that international law required the State to have
exercised ‗overall control‘ on the non-state actors, which goes ―beyond mere financing,
equipping of such forces, and involving participation in planning and supervision of military
operations.‖40
Hence, to justify acts being attributed to the States, international law requires that there needs
to some form of control. And as stated by the International Court of Justice and International
Criminal Tribunal of Yugoslavia, these doctrines of ‗overall control‘ and ‗sufficient control‘
are in fact part of customary international law.
To apply these doctrines while interpreting ―public body‖, the Appellate Body considered the
contextual elements they pointed earlier, and figured out the key ingredients required for a
body to qualify as a ―public body‖. As stated by the Appellate Body, if a body is controlled
by the Government because the government delegated its work to the body, or because the
body was incorporated by the Government, or because the Government often intervenes in
the body‘s work and exercises supervision, then the body may be a ―public body‖. The
Appellate Body emphasised that this interpretation needs to be applied on a case by case
basis since all economies are different. So, they deal with their governmental and nongovernmental entities in a variety of ways that cannot be listed down or predicted beforehand.

IV.

Conclusion

The Agreement on Subsidies and Countervailing Measures was created to regulate the
subsidies provided by the government and public bodies so that such subsidies do not distort
37
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international trade. However, there have been several cases put forward in front of the
Dispute Settlement Body about the interpretation of the term ―public body‖. Over the years,
the WTO has changed approaches while interpreting this term. This paper aimed at
determining which approach was in accordance with customary rules of interpretation of
public international law, which the Dispute Settlement Body is mandated to adhere to.
Part I of the paper describes the evolutionary pattern of the term ―public body‖ at the WTO.
The first approach opted by the WTO, by the Panel in Korea – Commercial Vessels, was the
―government control‖ approach. This approach was further followed by the Panel in United
States – Antidumping and Countervailing Duties. Under this approach, the Panel held that
monetary government control is enough to treat an entity as a public body. However, the
Appellate Body, in United States – Antidumping and Countervailing Duties, deviated from
this approach and stated that a public body, within the meaning of Article 1.1 (a) (1) of the
SCM Agreement, shall ―be an entity that possesses, exercises or is vested with governmental
authority‖.
Since the primary aim of the paper was to establish that the Appellate Body‘s interpretation
was in accordance with the customary rules of interpretation of public international law, part
II and III of the paper analyse the dictionary meaning of public body, the context behind
adding the provision, and the object and purpose of the treaty. The dictionary meaning and
context of the term was not conclusive, hence the correctness of the interpretation was
determined on the object and purpose of the treaty. The SCM Agreement does not explicitly
lay down its objects and purposes, however several Appellate Body reports state that the
object of the SCM Agreement is to maintain ―a delicate balance between the Members that
sought to impose more disciplines on the use of subsidies and those that sought to impose
more disciplines on the application of countervailing measures‖. However, the Appellate
Body reached an impasse after determining the object and purpose of the agreement. This
determination did not help them decide whether the term ―public body‖ should have a narrow
understanding, solely connected to monetary government control, or whether ―public body‖
needs to be understood in a broader sense, by including all forms of control and determining
if there is sufficient control in each case. Hence, the Appellate Body turned to the
International Law Commission‘s Articles on State Responsibility. They determined that the
three articles they needed to use, Article 4, 5, and 8, formed a part of customary international
law. Hence, they could be used to interpret ―public body‖ under Article 31 (3) (c) of the
134

Vienna Convention of the Law of Treaties. After analysing these articles, they found that acts
attributed to the State require the State to exercise control on the entity. However, this control
should not be mere financing of the act. The entity should either be a State Body. If not a
state body, the government should delegate its functions to the entity. Apart from delegation,
it should also be determined if the act committed by the entity possessed any governmental
authority. In case none of them apply, one should check whether the government helped in
planning and exercised supervision over the act. Hence, merely owning majority shares in the
entity is not enough establish control. One needs to establish sufficient control.
Hence, with respect to rules of interpretation in customary international law, the Appellate
Body was correct in interpreting ―public body‖ to mean any entity that possesses, exercises or
is vested with government authority and control. This increased the threshold of the evidence
required to determine whether an entity is a public body. Mere monetary government control
was no longer considered to be sufficient evidence.
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INTRODUCTION
The United Nation Charter 1945, chapter 8 provides for the concept of regional organization.
It has been provided under Article 52 of the Charter. Since then this concept has been widely
used by modern states for varied reasons. For instance to fulfill the objectives of economic
and trade development, scientific advancement, improvement of environment and many
others. A regional organization in International terms is defined as a voluntary association of
many sovereign states within a certain area or having the common interest in areas on mutual
consent by the states. These organizations do not have the limitation of geographical
boundaries for them to come together to form an organization. Instead, the main focus is to
make the relations strong between the states who are members of any regional organization
and to promote the institutionalization of regional development. Regional organizations have
certain key elements which make them successful. A common concern and interest of the
states are the common elements. In 1991, the downfall of the Soviet Union put an end to the
bipolar world structure leading to a drastic increase in the formation of various regional
organizations. The organization is helpful in achieving peace, cooperation within states and
uplifting the economy. One of the regional organizations is SAARC.1
SAARC stands for South Asian Association for Regional Cooperation. It came into force in
the year 1985. It is a regional organization having member states from South Asia. Initially,
there were seven states (Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan and Sri Lanka)
on its incorporation. In 2007, after the 14th summit, Afghanistan became the eight member
state.
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Afghanistan proposed that it would provide transit of goods, foreign investment and

agreed to it later on. It also proposed to counter terrorism circles but was not agreed by all
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member states. It is headquartered in Kathmandu, Nepal. SAARC has listed many objectives
in its Charter. It was established initially to improve the living standards of the people,
preserve the culture and to boost the economic scenario of the states. South Asia is a home to
one and half billion people3 therefore; a need was felt to facilitate the trade and economy of
the states.
The paper focuses on the trade and economic aspects of SAARC. The paper is divided into
three sections. The first section deals with SAARC and SAFTA. The second section deals
with how trade is related to poverty alleviation and the last section deals with the relation to
India with Bangladesh, Nepal, Afghanistan, Bhutan and Sri Lanka. For the purpose of this
paper, the eight SAARC states have been referred to as ‗member states‘.
Trade
Trade is an economic term which refers to buying and selling of goods and services from one
party to another generally in exchange for money. But can be done through Barter system
wherein, the goods and services are exchanged for goods and services. With the emergence of
money the barter system soon ceased. 4Trade between two parties is called bilateral trade,
more than two parties are called multi-lateral trade and trade between nations is called
International Trade or External Trade or Foreign Trade. Trade has three elements which help
in the growth of the nation and eradicating poverty. Firstly, resources flow from low
productive sectors to high productive sectors. Secondly, an increase in exports of a nation
decreases unemployment. More exports mean economies of scale are getting achieved.
Thirdly, purchase of capital goods from nations exposes technological advancement of
nations. Goods imported from developed nations increases productivity and growth. (Ram
Upendra Das)
International trade helps in generating employments, in turn improving the welfare of a
country as an increased wage rate have a positive influence on income generation. India is a
country wherein labor is available at a very low cost. International trade will increase the
level of consumption and investment thereby creating more income. 5
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SAARC
Article 1 of the SAARC Charter lists down several objectives. The objectives are diversified
into social, cultural and economical aspects. To promote economic and trade cooperation, the
leaders adopted SAPTA (South Asian Preferential Trading Arrangement) in the year 1995.
A brief time line on the advancement of economic cooperation and facilitation of trade.6
In July 1991, Committee on Economic Cooperation (CEC) was established to act as a forum
for economic and trade relating affairs. It comprised of Commerce Secretaries of Member
States.
December 1991, at Colombo summit Inter-Governmental Group (IGG) was established. It
took specific measures for trade liberalization within the member states. The IGG also drafted
an agreement on SAPTA.
11 April 1993 during the Seventh SAARC Summit, the council of ministers signed SAPTA.
7th December 1995, SAPTA came into force after all formalities.
December 1995 Member States agreed to strive for the realization of a South Asian Free
Trade Area (SAFTA).
Jan 4, 2004, at 12th SAARC Summit, the member states agreed for SAFTA.
Jan 1, 2006, SAFTA came into force replacing SAPTA. The SAFTA Agreement was based
on trade in services. The agreement is enforced for avoiding double taxation.
SAFTA
SAFTA‘s objective is to promote and enhance mutual trade and economic cooperation by
eliminating barriers to trade. It aims to expand mutual benefits of the agreements. It also
promotes fair competition in the free trade area by facilitating regional cooperation among
the member states. 7Also the agreement lays emphasis on the tariff reduction plan. The
member states are classified into two categories on the basis of development factor. The least
6
7
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developed countries (LDCs) include Bangladesh, Bhutan, Maldives and Nepal was given
special preference. The other category was Non-LDCs include India, Pakistan and Sri Lanka.
To implement the reduction, two phases were carried out. In the first phase Pakistan and
India pledged to lower down the tariffs to 20 per cent on all goods and the rest of the member
states to thirty per cent. In the second phase, it was pledged that tariff would come down
between 0-5 per cent within five years. While the other member states in the next seven
years. Therefore, it is truly applicable only in the year 2016. There is a reserve clause in the
agreement. Every state has listed certain products in their sensitive list, which is reviewed in
every four years. If SAFTA becomes fully operational, it will be the largest free trade area
according to population criteria. This initiative posed a lot of problems but still the member
states strived to improve their economy. 8
SAFTA has not performed up to its expectations. The member state lies with each other in
close vicinity, still , trading activities were restricted in the states. The trade relations among
the members has been shifted to access to the markets of the other member states. To boost
the economic infrastructure of the SAARC members, the members are trying to bring foreign
direct investment. All these initiatives point towards an improvement in the economic
relationship among the seven South Asian countries until Pakistan joined in 2016.9
SAFTA is very important for SAARC because witnessing the ongoing conflicts between
developed nations. The member states cannot rely on imports from these nations and
therefore should increase their interdependence upon each other. Intra-regional trade will
increase co-operation and trust each other. Besides South Asian countries have abundant
resources which are to be tapped by regulating the markets.
Aftermath of SAFTA
South Asia in the entire world is a unique entity. ―It is a region which has remained a
prisoner of the past and pressing geopolitical realities involving India, Pakistan and
China‖.10
The relentless rivalry of China and Pakistan with India has made India to contain itself in
things in South Asia. With so much lack in mutual trust within the member states, SAFTA‘s
8
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objectives are being seen next to impossible. According to World Bank reports South Asian
nation makes up five per cent of their total trade. It is the lowest percentage in terms of
regional trade in all over the world. Despite the objectives of the SAFTA lays down the
mission of free trade, the numbers are not significant enough to achieve the stated objective.
The member states lacks in connectivity and power development. ―It costs more to trade
within South Asia than between South Asia and world‘s other regions.‖ 11As per World Bank
statistics it is 20 per cent cheaper for India to do trade with Brazil than Pakistan which India
shares boundary with . The reason is congested border crossing, inadequate transport
facilities and inadequate trade agreements. ―South Asia is the least integrated region in the
world, dwarfed by East Asia‘s 35% and Europe‘s 60%12. The World Bank has given
suggestions to improve trade in the South Asian states. The World Trade Organization also
recommended that the annual trade between India and Pakistan can jump from $1 billion
today to $10 billion if tariffs and barriers were slashed. 13The World Bank recommended that
the SAARC member states need to have a greater cooperation and regional integrity in terms
of trade and commerce. The World Bank recommended increasing trust by enabling more
economic exchange and people –to-people interaction. The World Bank needs cooperation
from both public and private sectors. The only remedy that can ease all the stated problems
above is a better regional integration. For this The World Bank Group is supporting ‗One
South Asia‘ to have a better regional interaction by two fold program objective:14
Lending and Technical Assistance: The World Bank will give assistance in creating



new opportunities that would eventually help to enhance trade and investment linkages in
South Asia. The objective is to further reach to the level of ASEAN.
Shaping the Narrative: The World Bank recommend supporting a more informed



policy on specific regional trade and investment. There should be a well-planned
communication and exchange of ideas via debates and dialogues. The World Bank has
framed strategies to fulfill the above stated objective.
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Firstly, convening platforms and capacity building- The World Bank suggest enhancing
dialogue among related parties. Such as an eminent person, media, think tanks and youth.
This will provide a better platform to understand regional integration.
Secondly, Analytical Work Program is focused on partnering with think tanks and thereby
building analytical capacity in the longer term. It also focuses on referring successful case
studies and finding a solution for problems which needs to be addressed. To simply put it is a
knowledge platform for ensuring a successful plan of action.
Thirdly, Communications strategy, it is pivotal as it is linked to the above two strategies
mentioned. It reflects and brings to the knowledge of the media, the credible work done by
the analytical work program. It also helps in making a presence on social channels. It
includes a website, conferences and videos. 15
The World Bank also suggested to Eliminate Tariff And Non-Tariff barriers. The head of the
states should focus on investing in border crossing to ease transportation of goods. These
strategies and objectives will bring shared economic benefits to the member states. There is
potential in SAFTA. It can increase India – Pakistan trade from $3BN to 20 $BN. Trade can
get better by reducing the price and enhance access in areas of Northeast India, Nepal,
Bhutan and Afghanistan.
Poverty and Trade
Ever since SAARC was formulated, it had the objective to eradicate poverty. The objective
was to enhance the living standards and improve the condition of the citizens through various
schemes and programs mutually accepted by the member states. One of the programs signed
by the states was Integrated Programmes of Action (IPAs). This program was diversified in
Agriculture and for rural development keeping in mind that the poverty is seen from these
regions. To ensure that poverty should be reduced in figures an Independent South Asian
Commission on Poverty Alleviation (ISACPA1) was appointed by the member states. The
commission had the responsibility to study the causes of poverty and thereby recommend
policies for the issue.16 Since the incorporation of the Commission the recommendation given
by the body is strengthening of economic relations and trade between the member states. The
15
16
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committee recommended that in a regional framework strong economic integration is
important. The compliance of SAFTA And SATIS (South Asia Trade in Services) need to
focus on economic growth, thereby broadening the scope of the policy. This will ultimately
reduce some degree in poverty eradication.

17

According to World Bank Gross Domestic

Product and Gross National Income data, Afghanistan tops in the poorest country in Asia
followed by Nepal (Over 40% of the population lives off less than $2 a day) and Bangladesh
ranking at the fifth place.18 As per SAARC figures 201619, the table below shows the
population living in each of the SAARC member states with its Human Development Index
and rank.
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The above statistics shows that the South Asian countries are lacking behind in HDI index
and rank from a significant margin. The human development index for all the eight countries
is less than 1. The data for population living below poverty line according to each nation‘s
rate is not updated. This shows that the countries some or the other are not working on the
cause itself.
The link between trade and poverty is based on ―a two-step argument: that trade enhances
growth, and that growth reduces poverty‖.20 Trade affects the import and export price of the
product. The price change affects the poor in a positive manner.

21

Trade increases

competition in the market, thereby demand for skilled and unskilled labor is required. This
factor leads to income generation and better standards of living. Some policy makers and
analysts argue that liberalization of trade is good for some countries and bad for others. On
the other hand some argue that the practice will be beneficial if implemented with just and
calculated policies. There is persistent debate among various policy makers and also analysts
that trade liberalization may have an adverse impact in developing or under developed
countries in terms of poverty eradication, such as those in South Asia.22
Researchers and scholars are still not clear whether trade liberalization helps in curbing
poverty. (Jayatilleke S. Bandara) suggests from her empirical research study that there are
many ways from which poverty can be controlled. Trade liberalization is not the only policy
available. Though it can play an important role.

23

The study further gave the conclusion that

countries which are largely being affected by poverty need to implement stringent policies
which complement the trade policy. Further the policy should include funding in rural
infrastructure, the safety of affected groups and regulated market. The author also suggested
that good governance is the key to ensure that benefits from the policies implemented for
trade liberalization are getting accessed to all who are the interested parties and areas.

24

When referring to small and medium- sized enterprises (SMEs), is one pertinent opportunity
which helps in stabilizing the poverty stricken countries. They contribute significantly
towards achieving an economic capacity of a region by providing employment opportunities
20
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and income generation. As stated initially in the paper the current situation of trade is
hampered and also the government and private sector organization lack sufficient capabilities
and capacity. The SMEs are only helping in small proportion.

25

Recently, a new project was initiated which had tenure from July 2014-June 2017 to promote
intra-regional trade in the SAARC region. The German Federal Ministry for Economic
Cooperation and Development (BMZ) supported SAARC Trade Promotion Network
(SAARC-TPN) for this initiative. SAARC-TPN is a group of 28 public and private sector
institutions which have taken up by the responsibility to address trade related issues. The
public individuals include national trade ministries, ministers from trade departments of
various economic ministries and trade and export agencies which are promoting the process.
The private individuals are regional and national business membership organizations. The
network group addresses not just one particular member state but all the eight SAARC
members. The objective of the network is to promote intra-regional trade throughout SAARC
countries. The network uses various information portals such as business approach,
promotion of trade for small and medium enterprises, quality infrastructure etc.26 The aim of
the project is to create a network that will ensure communication and information sharing
portal between the member states. The platform will facilitate prior identification of measures
to overcome trade restrictions. It channelizes the proper networking of the member states and
tries to make sure that solutions are developed and negotiations are reached. The project in
association with BMZ will strengthen the competencies of SAARC-TPN members and will
help in forming a substantial agreement to promote trade. Further it will monitor cross-border
trade promotion measures in South-Asia and the resources of the network will also get
improved and promoted. 27
Regional food security essence has been signed, to which India's contribution is 1lac 53
thousand ton of food grain.28
Trade Relationship of India and Bangladesh
25

Gerald Duda , Promotion of intra-regional trade potentials in the SAARC region,GIZ, (Jul.31,2017),
https://www.giz.de/en/worldwide/14125.html.
26
SAARC trade promotion network to work towards reducing trade barriers,KNN,(Jul.29,2017),
http://knnindia.co.in/news/newsdetails/global/saarc-trade-promotion-network-to-work-towards-reducingtrade-barriers
27
SAARC Support in Strengthening Regional Cooperation and Integration in the Field of Quality Infrastructure,
PTB, (Sept.1,2017),
https://www.ptb.de/tc/index.php?id=saarc.html.
28
Supra Note 1.

144

India and Bangladesh are good neighbors since the inception. They share the same culture,
cuisine, life style. Most importantly both the nations believe in good relations.

29

In the year

2013, India‘s new largest sub continental trading partner was Bangladesh replacing Sri
Lanka.30 The Chamber of Commerce & Industry for Indo-Bangla started nearly 12 years ago.
In the early 2000, the trade and investment of these two nations were poor. The Chamber has
played an important role in bringing the goods of Bangladesh to India and Indian goods to
Bangladesh. In 2011 India removed all import taxes on Bangladeshi goods but no significant
growth was observed of Bangladesh‘s goods to India. Bangladesh was the biggest beneficiary
when India reduced to 25 entries in its sensitive list. The trade will be mutually beneficial
when Bangladesh‘s goods will also be seen in the Indian market. Therefore, the next agenda
taken by the Chamber of Commerce & Industry is to create potential investment options in
terms of export in Bangladesh.31 India‘s trade with Bangladesh has increased substantially
from US$1857 million in 2006-07 to $6.6 billion in 2016-17.32 Both India and Bangladesh
are working on various projects to improve intra-trade. Projects are from fisheries to renewal
energy sources.
Trade Relationship of India And Nepal
Nepal and India have a unique relationship built on friendship and cooperation. The free
movement of people across the borders has been a long tradition. The people contact and
culture is another facet where in the two nations share the relationship. In 2014 many bilateral
agreements for SAARC summit were signed by the Indian Prime Minister. Since 1996,
Nepal‘s exports to India have grown more than eleven times and bilateral trade more than
seven times.33 India‘s trade with Nepal has increased substantially from US$ 1233.42 million
in 2006-07 to 4.5 Billion in 2016-17.34 Currently, there is a risk that India might lose trading
from Nepal into the hands of China. This is because of the One Belt One Road (OBOR) a
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high rail link proposed by China. India will have slow goods trains as compared to China.

35

Currently China hold fourteen percent of trade with Nepal but now is aiming to increase the
number with the help of OBOR. While on the other hand India has more than sixty percent of
trade with Nepal. India losing to China in trade will be a significant setback for Indian
economy. Nepal uses the Kolkata port for transit of goods. But it almost takes more than 11
days by rail to reach the goods from Kolkata to Nepal. While on the other hand it takes 22
days sea route from Shanghai to Kolkata. The cost from Kolkata to Nepal via rail is more or
the less same as the sea freight. The OBOR is costly but the link for trade for Nepalese seems
a viable option. 36
Trade Relationship of India and Bhutan
Bhutan is one of the partners in trade and India is a leading trade partner for Bhutan. Both the
nations have an agreement for free trade regime and also the agreement support the
Bhutanese goods for trade to the third countries. The agreement came into force in 2006 and
was for a period of ten years. Last year its validity got over. The commerce ministry stated
that they have renewed the agreement and will further strengthen the economic ties between
the two nations. The agreement has been renewed for additional ten years and a fresh
agreement will come into force by this year. India‘s trade with Bhutan has increased
substantially from US$199.71million in 2006-07 to USD 808.72 million in 2016-17.
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The

major items of exports from Bhutan to India are electricity, alcoholic beverages, chemicals,
cement, timber and wood products, base metals and articles, minerals, vegetable fat and oils,
cardamom, fruit products, potatoes, oranges and apples, raw silk, plastic and rubber products
etc. Major items of exports from India to Bhutan are petroleum products, mineral products,
vegetable, spices, processed food and animal products, base metals and articles, machinery,
chemicals, automobiles & spares, wood, plastic and rubber etc.
Trade Relationship of India and Sri Lanka
Under SAARC, Sri Lanka is the second largest exporter of India. Traditionally major of the
resources are exported to Sri Lanka thereby India had a huge export market for Sri Lanka.
35
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Almost twenty percent is accounted ads import from Sri Lanka to India. Trade within the two
countries boosted in the year 2000 when both the countries agreed for a free trade agreement.
Major exports from Sri Lanka includes apparel, furniture, MDF boards, glass bottles,
processed meat products, poultry feed, insulated wires & cables, bottle coolers, pneumatic
tires, tiles & ceramics products, rubber gloves, electrical panel boards & enclosures,
machinery parts, food preparations and spices etc. Major imports from India are motor
vehicles, minerals and fuels, cotton pharmaceutical products , plastic articles , iron and steel ,
cement , sugar etc.
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India‘s trade with Sri Lanka has shown marked increase from US$

2728.63 million in 2006-07 to US$ 3.73 billion.39
Trade Relationship of India and Afghanistan
In the year 2003, India and Afghanistan entered into the Preferential Trade Agreement. An
interesting clause of the agreement is that the agreement will be enforceable till either of the
party serves a notice to the other party for a termination from the obligation. India has given
38 products and Afghanistan has given 8 products as per the agreement for preferential tariff.
Some of the Indian export products to Afghanistan are dry fruits, fresh fruits, raisins, and
spices whereas Afghanistan has given exemption on medicine, sugar, fresh fruits, raisins,
white cement, tea etc. India‘s trade with Afghanistan has increased substantially from US$
216.48 million in 2006-07 to 683.02 million US$ for 2013-14.40
CONCLUSION
SAARC is a landmark step taken by the South- Asia region in 1985. The objective behind for
its establishment is to create an environment where in all nations can peacefully interact and
trade with each other through the process of economic coordination and cooperation. India
lies in the center of South Asia and shares boundaries with Pakistan, Nepal, Bangladesh, and
Bhutan. The geographical positioning of India and its economy has a great stake in success of
SAFTA. SAFTA has all the right policies and practices but a strong progress has to be taken
for an impactful economic integration. The close proximity of the region an advantage should
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be taken for their own interdependence and for the welfare of the people as South Asia is a
home for such a large population and having abundant resources at its disposal.
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